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HE favourable reception of my former 
1 labours has induced me to reſume my 
original intention of publiſhing à general Dige/? 
of Election Law. The Digeſt of the Law reſpefing 
County Elections may now be conſidered as the 
firſt volume of the general work, and as ſuch is 
referred to in this publication, This part of the 
| Digeft of the Law reſpefFing Borough Elections has 
been framed, as nearly as the nature of the ſubject 
will permit, on the ſame plan. | 
The portion now. publiſhed contains ſome 
general obſervations on cities and boroughs, and 
their returning officers; and then traces the 
writ through the hands of the meſſenger attend- 
ing the great ſeal, to thoſe of the high-ſheriff of 
the county, and the precept from the high-ſheriff 
to its delivery to the returning officer, and points 
out his duty preparatory to the election. The 
former volume did not take up the ſubject till 
after the delivery of the writ to the high- ſheriff; 
the chapter on the carriage and delivery of it 
being omitted, from an unfounded appre- 
henſion of ſwelling that volume to an immode- 
rate bulk ; but it is inſerted here. 7 
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thoſe who claim to vote in right, firſt, of tenur 


| 
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The voters for boroughs cannot, like thoſe fo 
counties, be included under any one general deJeach caſe 
ſcription ; it conſequently becomes neceſſary t 
arrange them into ſeparate claſſes. It has bee 
found convenient to divide them into three, vizſof reſoh 


reſpite, 1 
ſecondly, of refidency, or thirdly, as members of qreconcile 


corporate body. In this volume the right ofjn the re 


voting by tenure is treated of, and the differenſ to firſt x 
claims of burgage tenants, leaſeholders, anq law, whi 
copyholders, diſcuſſed, preceded by a chapter oi have uni 
the rights of electors in general, ind the law con ] diſcl 
cerning the laſt determinations of the Houſe of my guid 
ſelect committees. | : | tion of 1 

For the publication of the remainder of thiſ and judg 
work no time can now be fixed; but the deſigiſ to give 
to complete it is not abandoned. Avocations 0] at lbert) 
another kind leave me only uncertain intervalſ fit, but 
of leiſure for proſecuting reſearches into the lay authoriti 


and conſtitution of parliament ; and it require] diſputed 


no common degree of attention to reduce int the fidel 
order materials collected at different times, during Many 
the lapſe of ſeveral years, and to make all th popular 
ſeparate parts of a work, written under ſuch diſſ of our h 
advantages, conſiſtent with each other. I af country. 
not ſure that I have always ſucceeded in theſſ antiquar 
reſpects. The labour of referring to the numerou| all the 
caſes which muſt be cited from the JoFnals, an party "q 
the difficulty of framing from the undigeſteſ gate the 
5 | material 


ADVERTISEMENT. 


erials often found there; a regular report of 
each caſe, will be beſt underſtood by thoſe gentle- 
men who have been in the habit of making ſimilar 
beeſſ references. And I cannot boaſt of ſuch a ſhare 


zht oſ in the repetition of often fruitleſs efforts to reduce 


fferenſ to firſt principles a very important branch of the 


have united to render intricate and confuſed. 


con I diſclaim having taken any commentator for 


uſe o. my guide, but have entered upon the inveſtiga- 
tion of theſe topics with a reſolution to examine 
f thiſ and judge for myſelf. I have ventured ſometimes 


deſigi to give my own, ſentiments, leaving my readers 


ons oſ at liberty - to adopt or reject them, as they think 
ervall ft, but to enable them to form an opinion, the 
ne lay authorities on both ſides are generally given upon 
quireſ diſputed points, and in all caſes they may rely on 
e intq the fidelity of the citations. 

jurin Many of the ſubjects here diſcuſſed are of a 
Il th popular nature, and have been, at ſome periods 
h diff of our hiſtory, interwoven with the politics of the 
I an country. In ſupport of their reſpective opinions, 
theſ antiquarians and hiſtorians have contended with 
1erou| all the heat: and virulence of party zeal. As 
S, an party "queſtions they have long ceaſed to agi- 
geſteſ gate the public, but they are ſo intimately con- 


terial | ey =_ nected 
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nected and blended with the hiſtory of our con- 
ſtitution and government, that they muſt ever be 
highly intereſting, © 

For the copy of the curious Information filed 
againſt Billinghurſt, placed in the Audenda, I am 
indebted to the kind attention of Meſſrs. OUT 
and H. Barlow, of the Crown-office: 


Juner Templi, 
Feb. 25th, 1797, 
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OF CITIES AND BOROUGHS IN GENERAL, AND 
OF CITIES AND BOROUGHS BEING COUNTIES 
OF THEMSELVES. | 9 


PEL MAN, in his Gloſſary, has ſhewn 
that the word © burg,“ was ſometimes 
uſed for © a fortified place;” and Somner, in his 
Saxon Dictionary, derives it from the Saxon 
word “ beorgan,” in tutum recipere, ſervare, and 
ſuppoſes, that in its original ſignification it 
meant * a place of fafety.” In this extenſive, 
lenſe it was equally applicable to every diftrict, 
in which proviſion was made for the ſecurity of 
its inhabitants, whether by caſtles and fortifi- 
cations, or regulations of police. Thus the de- 
nomination of “ friburghs” was anciently ap- 
plied to the decennæ or tythings, as communities 
of freemen combined together for their mutual 
preſervation and fatery. The principal perſon in 
B the 
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Of Cities and Boroughs in general. 


the tything was called the “ borſholder,” or 
commander of the burg, and the violation of 
the pledge given there, ©« burghbrech.” Anci- 

ently, cities were claſſed with burgs, and their 
inhabitants, or rather the tenants of houſes. or 
land within them, were ſometimes known by 
the name of burgware men, and burgeſſes. ; 
The ſecurity experienced by the tenants of 
the king and greater barons, in the vicinity of 
their fortified towns and caſtles, naturally 
brought together a concourſe of people. In 
theſe places huſbandmen could conveniently 
lodge their crops, and tradeſmen their wares ; it 
was in them perſons could meet together, with- 
out danger, to buy and ſell, and artificers pur- 
ſue their labours without interruption. In this 
manner caſtles. and fortifications became the 
aſylums of commerce; and among the laws 
of William the Conqueror is one, which pro- 
hibits the holding of fairs and markets in 
any places but cities, “et in burgis clauſis, et 
ce muris vallalis, & caftellis, & locis tuliſſi- 
mis; (a) but aiter the conqueſt, this law was 
frequently 


(a) Item nullum mercatum vel forum fit nec fieri permitta- 
tur, nifi in civitatilus regni noſtri, & in burgis clauſis et muro 
vallatis, & caftellis & locis tutifſimis, ubi conſuctudines regni 

* , >) 
neftri & jus noſirum commune, & dignitates corone# noſtræ gue 
cogſtitutæ ſunt a bonis pradecefſoribus naſtris deperire non poſſint, 

| nec 
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frequently diſpenſed with, and the privilege of Boroughs, 


holding firs and markets extended to unfortified o. in bf. 
* 


places. The avarice of our monarchs was fur- 
ther gratified by the increaſed rent they received 
for extending theſe grants to exemptions from 
all tolls and fmpolitions on the tranſport through, 
or ſale of goods in any part of the kingdom. 
This arbitrary exerciſe of prerogative. met with 
leſs oppoſition than might have been expected 
from the barons ; but their intereſt induced them 
to imitate, rather than oppoſe, theſe uſurpations, 
and the inhabitants of the more ancient boroughs 
were obliged ts ſubmir quietly to the diminution 
of their accuſtomed profits, which theſe exemp- 
tions neceſſarily occaſioned. 

Having premiſed theſe few general obſerva- 
tions, we ſhall confine ourſelves, for the remain- 
der of this chapter, to enquiries more immedi- 
ately connected with parliamentary repreſenta- 
tion; ſor whatever may have been their origin, 
thoſe diſtricts only are now denominated ** bo- 


roughs,” which ſend one or more repreſentatives 
A 


nec defraudari nec violari, ſed omnia rite, f9 per judicium & 
juſtitiam fieri debent. Et ideo caftella, & burgi, & civitates 
funt & fundate & adificate, ſeilicet, ad tuitionem gentium & 
populorum regni, & ad defenfionem regni, & idcirco obſervart 
debent cum omni libertate & integritate & ratione, 


WS. to 


Boroughs by 
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to parliament. A“ city“ is only one of the more wh 
conſiderable boroughs, honoured with a charter dar 
of incorporation, and by being a biſhop's ſee. Juſt 
Weſtminſter forms an exception, and retains 
the name though it never was incorporated, and ver 
has ceaſed to be a biſhop's. ſee, kin 
8 | a gar 

The privilege of ſending repreſentatives to Do 
parliament 1s claimed by the cities and boroughs the 
of England and Wales, either, 1. by preſcrip- Con 
tion, as having been enjoyed from time imme- ſori 
morial, which is fixed to commence from the hat 
reign of Richard the Iſt, — 2. by charter; — 3. by act 
writ of ſummons ;—or, 4. by act of parlia- fro: 
ment. 8 | | | thi: 
| | "anc 

I. This preſcriptive right, like all others, is anc 
preſumed, from long enjoyment, to have for its ow 
origin whatever might be neceſſary legally to con- em 
fer it, as charters or acts of parliament now loft; for 
but it may generally be traced to particular te- fro 
nures, and boaſt a higher origin. The main ſhi 
object of the feudal ſyſtem was, to have a nili- lar 
tary force always in readineſs for the defence of ane 
the kingdom; but the king's tenant in ancient ſtre 
demeſne were excepted, and when an advanced fo 
ſtate of civilization made it neceſſary, a tenure in 
was invented for perſons engaged in commerce, !or 


which of 
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dance in the field, and at the ordinary courts of 
juſtice. 

It is generally underſtood, chat lands in ancient 
demeſne were ſuch as had been reſerved to the 
king for the maintenance of his houſehold and 
garriſons, and all lands which appear by 


Doomſday- Book to have belonged to the king in 
the time of Edward the Confeſſor, or William the 


Conqueror, are preſumed to have been of this de- 
ſcription, though they came afterwards into the 
hands of ſubjects. Such ſervices only were ex- 
ated from theſe tenants as did not call them far 
from home. Hence it was a neceſſary part of 
this domeſtic ſyſtem, that every diſtrict held in 


"ancient demeſne ſhould have a court within itſelf, 


and that the tenants ſhould not be impleaded in, or 
owe ſuit to, any other. Moreover, they were ex- 
empted from payment of tolls in fairs and markets 
for all things concerning huſbandry and ſuſtenance, 
from paying to the expences of knights of the 
ſhire, and from all taxes and tallages laid on by par- 
hament, unleſs ſpecially named. As their attend- 
ance at the court of their own manor was the 
ſtrongeſt mark of diſtinction, they were called 
ſocmen, i. e. ſuitors to the court, and faid to hold 
in ſocage. The rent due to the king or their 
!ords was originally paid in kind, but in proceſs 
of time was commuted for by a payment of mo- 


B 3 ney, 


which alſo diſpenſed with their perſonal atten- Boroughs by 


preſcription. 
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itſelf a “ free boroygh,” 
thercby exempt at once all thoſe who held bur- 
gege houſes within it. 


Of Cities and Boroughs in general, 
ney, of Which many ane nr be found in 
Doomſday-Book. 
Similar privileges were 8 out to induce 
perſons to ſet themſelves apart for the purſuit 
of trade, and places of ſecurity taken from 


the juriſcliction of the ſheriffs, and placed 


more immediately under the protection of the 
king, or ſome of the greater barons, to whom 
he delegated authority. The diſtrict was deno- 
minated a burg, the houſes erected burgages, 
and the inhabitants burgeſſes, i. e. holders or 
burgages.. 
trick, to which the tenants did ſuit, and of which 
the lord received the profits. From their at- 
tendance on the borough court they alſo were 
called ſocmen, and their tenure. /ocage. They 
were exempted from military, and frequently 
alfo from all other ſervices, except the payment 
of annual rents in money for their burgage 
houſes. In the earlier times, after the Norman 


«conqueſt, it was not uncommon for the king to 


grant to fome of theſe tenants individually ex- 
emptions from the payment of tolls and other 
duties in markets, and fairs, and ports; but af- 
ter werds it became uſual to create therborough 


They were alſo privi- 
-leged, as well as the tenants in ancient demeſne, 
from be g taxed or tallaged in parliament, and 

5 | from 
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Of Cities and Boroughs in general. 
from contributing towards the wages of the 


county members. 

It would not be difficult to bens: out from 
Doomfday-Book a liſt of the places formerly de- 
nominated boroughs ; though Brady has given 
us a very imperfeet one, containing only thirty in 
England and one in Wales (a). Beſides them 
there are in almoſt every county © burgeſſes,” 


(burgenſes) whom I gake to be perſons holding 


(a) The following are all he has ſelected, vis. 


Yarmouth | Romeney 
Thetford Huntingdon 
Dunwich Stafford 
Norwich * Tutberie Caſtle 
5 Exeter 20 Bath 
Barnſtaple Taunton 
Lideford Southampton 
Walingford Lewes 
Ipſwich * Pevenſea 
40 Eye 25 Chicheſter 
Buckingham Arundel 
Northampton Warwick 
Hertford * Coleſhill 
York Taraworth 
75 Canterbury 30 Cricklade 
In Wales. 
* Roelent 


T he boroughs of Totneſs, Lincoln, Stamford, and 
others, mentioned in Doomſday-Book, are omitted. 


Thoſe marked thus “ do not now ſend members to Par- 
lament, 
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Of Cities and Boraugbs in general. 
the land mentioned oppoſite their names by bur- 
gage tenure. The incidents of that tenure will 
be diſcuſſed hereafter. 

All the cities and boroughs of England were 
originally the property of the crown, or clergy, 
or ſome of the more powerful barons. A city 
or borough belonging to the king was ſome- 
times called, indiſeriminately, civitas regis, villa 
regis, or burgus regis, and its tenants homines, 
or burgenſes, regis. 

The profits ariſing; from them being un- 
certain and difficult to collect, the king 
frequently let them out at certain fixed 
rents. Sometimes they were let out to the 
barons, as, Judbel tenet de rege Totenais burgum, 
guod rex Edwardus in dominio tenebat. Wi ſunt 
intra, 100 burgenſes, 5 minus, & 15 extra bur- 
gum terram laborantes. Inter omnes reddunt 8 lib. 
ad numerum. Olim reddebant 3 lib. ad penſum et 
arſuram. And there are alſo numerous inſtances 
of cities and boroughs granted to farm to the 
citizens or burgeſſes, or to ſome of them only, 
in fce, for term of years, or at the king's plea- 
ſure. It is obvious, that for the payment of the 
rent reſerved on theſe grants, the citizens or 
burgeſſes muſt have been in fact incorporated, 
to a certain degree at leaſt, long before we have 
any traces of charters of incorporation being in 
uſe. Notwithſtanding the payment of theſe rents, 
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be tallaged as before; thus, the city of Hereford 


9 


the cities and boroughs might remain liable to Boroughs by 


preſcription. 


Sm 


paid a fee farm rent, and yet was tallaged in the Ib. p. 1 
ſecond year of Henry the Third; and ſo of note 05 


others. Many boroughs ſtill continue to pay 
theſe fee- farm rents. 

Madox ſays, that when a town was put to fee- 
farm, not only the particular burgage tenements 
lying in the town, but the town itſelf, was held 
by burgage tenure ; and he cites, as examples, 
London, York, and Winchecumbe (a). While 
the king had any of theſe towns in his own 
hands, his præpaſitus, or cuſtos, leaſed and re- 
ceived his farm or iſſues; if he granted them 
out to the burgeſſes, the bailiffs or ſuperior of- 
ficers of the place received them. Sometimes 
the towns were in farm to the ſheriff of the 
county, and were accounted for by him. Ma- 
dox gives a minute, detail of the profits which 
werederived from cities and boroughs to the lords 


(a) tenentur de domino rege in capite in liberum burga- 
gium ficut & tota civitas Londont .—37 Edw. III. 

— &e domino rege in liberum burgagium ficut tota tivitas 
Londonize tenctur.— 18 Ric. II. 

— & unum cotagium — de domino rege in capite ut parcella 
civitatis prædictæ et prout tota illa civitas tenetur. York, 18 
Ric. II. | 


in capite in liberum burgagium per ſervitium reddend: 
quol:bet anno 3d, ad feſtum, Ec, per manus ballivi de Wynche- 
combe qui pro tempore fuerit.—3 Hen, IV. 


or 
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10 | Of Cities and Boroughs in general. 
1 or their farmers; and in them the rents paid 
N 4 by the burgage tenants were ſometimes in- 

© cluded (3). 


Among the preſcriptive boroughs there are 
many, which have never been honoured either 
with charters of privileges or of incorporation 
ſome, in which the common law officers, as 
the conſtables of the vill, or the ſteward or 
bailiff, make the returns; and others which are 
not even market towns. The ſingle pariſh of 


0 


— 2 LY — OY ——- 
* — —— 2 r r — * . - A ay. 


ith Aldborough, in Yorkſhire, contains two bo- 
is roughs, Aldborough and Boroughbridge ; and 


Steyning and Bramber together form only one 


Rolls of Parl. () A. N'RE. Sr le Roi & ſon noble conſaill prient ſes 
vol. 2. pa. citezeines & burgeyſes de ſes burghs Notyngham, Derby, 
. 348. EIT Northampton, Bedeford, & la cite de Chicheſtre q come 
o.g. ils tiegnent les ditz burghs & cite de fire SF le Roi au 
ferme, rendantz ent par an certeinz fermes en I Eicheker 
are Sr le Roi & pluſours burgeyſes des ditz burghs q tieg- 
nent diverſes burgages de fire di: Sr le Roirendantz ent cer- 
teine rent q'eſt parcelle des meſmes les fermez, ont gaſtez 
les ditz burgagez, & les ſoeffrent giſer friſchez iſſint q les 
communes des ditz burghs ne puiſſent avenir a les dites rentes 
pur paier les fermes avant ditz en grant poveriſſement des 
ditz burghs, & arrieriſſement des paiement des fermes avant 
ditz; Qeę plciſe a fre dit Sr le Roi ordeigner q'il puiſſent 
avoir recuverer des ditz burgages iſſint gaſtez en covenable 
manere come plerra a lui & a ſon conſeil, en amendement & 
relevacion des ditz burghs, pur Dieu, & en eovere de cha- 
rite, Et ſoit cella graunte a toutz cites & burghs nre Sr le 
Roi par toute Engleterre. 
Soit ceſte bille mieltz declarrez. 
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Ii 


In all boroughs by preſcription, Boroughs by 


it is highly. probable that the right of voting preſcription. 


was originally annexed to tenure, although, in 
the courſe of ages, it has in ſome of them been 


changed into a perſonal privilege. 


II. It would be a very curious, and not un- Boroughs by 


important purſuit, to trace the hiſtory of the 
incorporation of boroughs through all its changes, 
from its firſt rude origin to the preſent day; 
but the limits of this work do not permit 
the detail here. The earlieſt charter of incor- 
poration now exiſting (if it can be called 
one) is, perhaps, that granted by William the 
Conqueror to the burgeſſes of London; but, as 


Brady juſtly obſerves, it is rather an inſtrument 


of protection than a charter; it is in Saxon, and 
has been thus tranſlated into Latin. 

Willielmus rex ſalutat I illielmum epiſcopum, et 
Codſidum portegrefiun, & omnem burghware infra 
London. Franc. et Angl. amicabiliter. Et vobis 
notum facio, quod ego volo, quod vos ſitis omni lege 


charter. 


Ld. Lytt. 
Hen. II. Ape 
pend. to 2d 
book, No, 6. 


* 


la digni qud fuiſtis Edwardi diebus regis, Et 


volo quod omnis puer fit patris ſui heres poſt 


(a) There is one borough, Tamworth, which is ſituated 
partly in Staffordſhire, and partly in Warwickſhire, and 
upon a vacancy during the ſeſſion, the writ is directed to 
the ſheriff of each county. 14 Journ, p. 63. 
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12 Of Cities and Boroughs in general. 
Boroughs by diem patris ſui. Et ego nolo pati quod aligqnis 
charter. Homo aliquam injuriam vobis inferat. Deus vos 
— ſalvet. 

The term, © liber burgus,” was probably not 
uſed in the royal . charters till ſome time 
after the Norman conqueſt; and the documents 
relating to the town of Great Varmouth, pre- 
ſerved by Brady, explain it very ſatisfactorily. 
At the time of the conqueſt, Great Yarmouth 
was a burgus regis, and the king held it in his 
own hands till John, in the gth year of his reign, 
farmed it out to the burgeſſes, at the yearly 
rent of J. 55, and granted a charter, conſti- 
tuting it a © free” borough; beginning in theſe 
words: Johannes Dei gratia, &c. Sciatis nos con- 
ceſſiſe & preſenti carta noſtra confirmaſſe burgen- 
fibus noſtris de Gernemua quod habeant burgum de 
Gernemua aa feodi firmam in perpetuum, & quod 
urgus ile fit liber burgus imperpetuum, & habeant 
focam & ſacam, tol, & theam, & infangenethef, 
S ul fangenethef, & quod ipſi burgenſes per totam 
terram noſtram, & per omnes portus maris fint 
quieli de theblionio, leſtagio, paſſagio, paagio, pontagio, 
feallagio, & de leve & de denegeld, & omni alia 
conſuetudine, ſalva libertate civitatis London, & 
gucd nullam ſectam comitatuum vel hundredorum 
faciant de tenuris infra burgum de Gernemua. The 


charter goes on to grant a gilda mercatoria, and 


other privileges. 
T he 
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The charter granted in the ſame year to thoſe Boroughs bx 
who ſhall be willing to take burgages at Liverpool, — , 
will tend to iiuttrate the cb juſt mentioned. 
Jobẽs. Dei gra. rex Angiie dus. Hibnie. dux Norm. 
Aquiz. com. And. omnib. fidelib. ſuis qui burgagia 
apud villam de Lyrpul here voluint ſaltm. Sciatis qu 
cenceſſimus omnibus fidelibus noſtris qui burgagia 
apud Liverpul ceperint quod habeant omnes libertates 
& liberas conſuetudines in villa de Liverpul quas 
aliquis liber burgus ſuper mare habet in terra naſtra 
& ideo vobis mandamus quod ſecure et in pace noſtra 
illuc veneatis ad burgagia noſtra recipienda & 
hoſpitanda & in cujus rei teſtimonium bas literas 
noſtras patentes vobis tranſmittimus. Teſte Simone de 
Pateſbill, apud Winton 28 die Auguſt. anno regni 
noſtri nono. 
But the charter of King Edward the iſt, by 
which Lyme was made a free borough, in the 
12th years of his reign, proves, beyond all diſ- 
pute, that a borough was denominated © free” 
merely from the privileges granted to its inha- 
bitants in buying and ſelling, and carrying on 
wade: 7; \ 
« Rex omnibus ad quos, fc. ſalutem, Sciatis 2 Lud. p. 6. 
F quod volumus & conceſſimus pro nobis & heredibus 
2 noſtris, quod villa noſtra de Lyme, in comitatu 
e Dorſet, de cetero liber burgus fit. Et quod homines 
d eju/dem viliæ liberi ſint burgenſes, ita quod gildam 
babeant mercatcriam, cum omnibus ad hbujuſmodi 
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gildam fpeftantibus in burgo predifio. Et alias 
libertates & liberas conſuetudines per totum reg- 
num & poteſtatem noſtram quas burgenſibus noſtris 
de Melcumbe per caftam noſtram nuper conceſſimus 
& quibus cives noſtri de London per cartas proge- 
nitorum noſirorum quondam regum Angliæ de rebus 
& mercandiſis ſuis rationabiliter uſi ſunt hucuſq. 


" fine occaſione vel impedimento juſticiariorum, vices 
comitum, ballivorum, ſeu miniſtrorum naſtrorum quo- 


rumcungue in perpetuum : Precipientes & firmiter 
injungentes pro Mobis & heredibus noftris, ne quis 
ipſos in perſenis vel rebus juis contra libertates & 


liberas conſuetudines predifias gravet aut diſturbet 


in aliquo vel moleſtet. In cujus, Se. T. R. apud 
Kaer in Ar ven, 3 die Apritis, 12 Edw. I. 


It may be obſerved, that in theſe charters 
granted to Great Yarmouth and Lyme, mention 
is made of a pilda mercatoria, of which it will 
be neceſſary to give ſome explanation, 

The word “ G:1d” originally meant the pay- 
ment of money, and was generally applied among 
the Saxons, to thoſe ſums which were payable to 
the king or lord of the foil for taxes, rents,. or 
ſervices: inſtances will be found in the note 
below (a). Hence perſons liable to the ſame pay- 

ments 


(a) Stafford — Probi de burgo habent 14 (manſuras) ; hi 
omnes habent ſacham et ſocliam. Rex habet de omnibus geldum 
per annum, 
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ments to a lord, were ſaid to be in his gild (a). 
Of the origin and nature of gilds or fraternities, 
it is ſufficient to obſerve, that they were pro- 
bably at firſt oaly voluntary aſſociations, en- 
tered into by the feudal lords, for mutual pro- 
tection and ſecurity, and ſeem to have obtained 
over the greater part of Europe. Traders and 
others were induced to enter into ſimilar aſſocia- 
tions, and the rapacity of their kings and lords, 


in the true ſpirit of the ſeudal ſyſtem, levied freſh 


contributions, in return for a more extended pro- 
tection. It is probable that theſe gilds or frater- 
nities were not unknown in England, prior to the 
conqueſt ; for Madox has preſerved the following 
entry, which ſhews that. one at leaſt, called the 
Cnightenegeld, or Gild of Young Men, was not 


In burgo de Warwick habet tex in duco ſuo, 1 13 domos, et 


barones regis habent 112, de. qu:bus omnibus rex habet geldum . 


ſuum. 
In Gilieforde, fiabet rex Willielmus 75 pagas in quibus ma- 
nent 175 hominesg Ic. de fur radictis pagis habet Ranulf. cleric. 
3 hagas ubi nas 6 hoes, et inde habet iidem Rann. ſacam et 
ſocam, niſi commune geldum in villa venerit, unde null. evagat. 
In b:190 Huntedone, ſunt 4 ferlingi. In duobus ferlingis 
J. R. E. fuerunt, et ſunt modo, 110 burgenſes conſuetudines omnes 
et geldum regis reddentes, et ſub eis ſunt 100 bordarii, qui ad. 
juvant cos ad perſolutionem geldi. See allo the next note. | 


(a) Chenith, Terra archipi Cantuarenſis. In civitate Can- 
tunria habet archiets 12 burgenſes, et 32 manſuctas quas tenent 
elerici de villa in gildam ſuam et reddunt 3 5 fol. 
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only endowed with land, but enjoyed thoſe pri- 
vileges over its tenants, which were eſteemed 
among the proudeſt marks of feudal ſuperi- 


ority. 
H. Rex Angl (orum ) Ricardo Ep SſeopoLondin(i it), 


Firma Burgi. gf vicecomitibus, et prapoſito, et omnibus baronibus, et 


p. 23. n. i. 


fidelibus ſuis Francis et Anglis de Londonia et de 
Middleſexa, ſalutem. Sciatis me conceſſiſſe eccleſie et 


canonicis ſanctæ Trinitatis Londiniæ ſocam de An- 
glica Cnithtenegilda, et terram que ei pertinet, infra 
burgum et extra, ſiqut homines ejuſdem gildæ eis 
dederunt et conceſſerunt. Et volo (et) firmiter præci- 


pio, quod bene et honcrifice et libere teneant, cum 
faca et ſoca et toll,” et theang, et hinfangenetheef, et 


omnibus conſuetudinibus ſuis, ſicut homines prædictæ 
elins habuerunt tempore regis Eadwardi, et 


* fieut rex Willelmus pater meus, et frater meus, eis 


conceſſerunt per brevia ſua. Teſtibus, A. regina, et 
Gaufrido cancellario, et Gaufrido de Clintona, et 
Willelmo de Clintona apud WWeudeſtocam, 

It has been obſerved before, that it was not 
unuſual for the king to grant the profits of a bo- 
rough to his tenants, on the payment of a fee- 
farm rent; in like manner a certain annual pay- 
ment to the king might be impoſed on a gild, 


and its members be left to levy it as they could: 


agree among themſelves. I have found no in- 


» ſtance of the burgeſſes or inhabitants of a bo- 
rough being incorporated into a gild merchant 
| before 
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before the conqueſt, though in the following Boroughs by 
entry taken from Doomſday-Book, a guild hall is CO | 
mentioned. In Dovere ſunt 29 manſuræ de quibus Dun ay 
rex perdidit conſuetudinem ; ; de bis babet Milliel- Book, p. 1. 
mus filius Goisfridi 3, in quibus erat giballa burgen= 
fium, et hi omnes de his domibus revocant epum. 

baicienſem ad proteftorem et liberatorem. 


In the firſt year of king John he grants to his . on 
burgeſſes of Dunwich, hanſam et gildam mercato- N 
riam ſicut habere conſueverint. Whence it appears, 
that grants of this kind had been introduced be- 
fore his time. King John granted a gilda merca- 
toria to the burgeſſes of ſeveral other boroughs ; 
and in the reign of Henry the Third it ſeems to 
have been generally inſerted in the royal charters, 
The privileges conveyed by theſe grants were Madox, Fir- 
probably held in high eſtimation ; for there are p. 26. 
numerous inſtances preſerved, not only of indi - 
viduals, but of towns, being amerced for having 
uſurped - them without the ſanftion of the 
crown, 

The introduction of theſe gilds merchant 
made an important alteration in the ſtate of bo- 
roughs, and tended much to increaſe the power 
of the crown. The exemption from tolls, and 
other burdenſome ſervices and payments, was no 
longer annexed to the tenure of burgage eſtates, 
or other lands within a borough, but was turned 
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into perſonal privilege, veſted in the members 
of each fraternity, emanating immediately from 
the crown itſelf. Afterwards charters in the 
modern form (a) were granted to particular per- 
ſons, and ſometimes to all the inhabitants of a diſ- 
trict in general, creating them a body politic, 
giving them perpetual ſucceſſion, and veſting in 
them various privileges and powers. Of the 
operation of this change we ſhall have occaſion 
to treat in a ſubſequent chapter, But we have 
little reaſon to ſuppoſe that the right of voting 
was exprefsly granted by charter, till a much 
later period. Willis mentions the charter of 
Wenlock, granted (anno 1478} in the reign of 
Edward the I'Vth, as the earlieſt inſtance he had 
met with. 

The greater cities and boroughs were conve- 
nient barriers for the crown againſt the power and 
haughty ſpirit of the barons, and, on that account 
probably their repreſentatives were originally in- 
troduced to a ſhare in the legiſlature. In order 
to conciliate them, it became neceſſary for the 


{a) Robertſon fays, that it was not till the beginning of 
the 12th century that charters for erecting corporations were 
common in France. Poſlibly the diſcovery of the pandects 
of the civil law at Amalfi, about 1130, might introduce them, 
or at leaſt make them more common. 

9 crown 
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crown to ſurrender its right to tallage them at 
pleaſure, and in ſome inſtances they were wholly 
exempted. from the ordinary juriſdiction of caun- 
ties, and dignified with the privileges of ſepa- 
rate counties of themſelves. Of this deſcription 


19 


Danny by | 


— | 


are the cities of Briſtol, Canterbury, Cheſter, 


Coventry, Exeter, Glouceſter, Lincoln, Litch- 
field, London, Norwich, Worceſter, and Vork; 
and the boroughs of Berwick upon Tweed, 
Haverford Weſt, Kingſton upon Hull, Newcaſtle 
upon Tyne, Nottingham, Pool, and Southamp- 
ton, To theſe, according to Prynne, ſhould be 
added Northampton, but that appears to be a 
miſtake; from him alſo we learn, that all in this 
liſt, except Exeter, Litchfield, Worceſter, Ber- 
wick, Haverford Weſt, Glouceſter, and Poole, 
were made counties of themſelves, prior to the 
39th Henry the VIth. The circumſtances pe- 
culiar to this deſcription of cities and boroughs 
will be noticed hereafter in regular courſe under 
the general heads. 


It muſt not be forgotten, that the greater barons 
aſſumed the power of granting charters of privi- 
leges and incorporation to their tenants, ſimilar 
to thoſe of the crown ; and in ſeveral boroughs 
the right to ele& members is ſtill confined to 
the ſucceſſors of ſuch grantees. 
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UI. By Warr or Summons. 


In the caſe of Aſhby and White, Lord Holt 
ſaid, that ſince the time of legal memory the king 
cannot grant the right of voting to inhabitants in 
general, not incorporated. But ſo many inſtances 
to the contrary may be produced, that this opi- 
nion is highly queſtionable. Weſtminſter was 
never incorporated; and in 12 Edw. IV. the ſheriff 
of Middleſex returned, that there was uo city or 


. borough within his bailiwick. Yet in 1539 it was 


made a biſhop's ſee, and is ſuppoſed to have been 
firſt ſummoned to ſend members to parliament. 
Its earlieft return extant is in the iſt of 
Edw. VIth. Mitchell and Newport, in Cornwall, 


began to ſend members in the fame reign, and 


Callington in that of Elizabeth, and as none of 
them were incorporated, their right E 
ſolely on the king's ſummons. 
The caſes of Minehead and Ayleſbury are ſome- 
what ſingular; for though they were incorporated 
by charters, which conferred the right of voting, 
yet the inhabitants have continued to return 
members after their corporations were diffolved. 
Minehead was incorporated in the 1ſt year of 
queen Elizabeth, and then for the firſt time re- 
turned members, James the Firſt diſſolved the 
corporation for not keeping the port in repair, 
which 
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been granted; notwithſtanding which this' bo- 
rough has been regularly ſummoned to ſend 
members ever, ſince; and the inhabitants have 
continued to elect, without either preſcription or 
charter in their favour. 

Ayleſbury was formerly part of the ancient de- 
meſnes of the crown, and was firſt incorporated 
and privileged to ſend members by queen Mary. 
The corporation was to conſiſt of a bailiff, ten 
aldermen, and twelve burgeſſes. This corporate 
body died away by degrees, and at laſt was totally 
diſſolved. The burgeſſes appear to have elected 
the members down to the third year of Charles 
the Iſt, (except when the lady and lord of the 
manor nominated, in the reign of queen Eliza- 
beth) and the bailiff made the returns, but in 


that year the inhabitants joined with the burgeſſes. 


It appears by a petition preſented 28th April, 
1691, that the conſtables were then the returning 
officers; and 28th January, 1695, the only 
queſtion was, whether the right of voting was 
confined to a particular deſcription of inhabitants. 
The right, of election thus granted originally by 
charter to a ſelect body, we might preſume would 
be loſt at its diſſolution, but on the contrary the 
inhabitants at large uſurped the privilege, and 


nave exerciſed it ever ſince, without inquiry or 


moleſtation. 
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IV. By AcTt or PARLIAMENT. 


* 


The earlieſt act of parliament by which any 


ö diſtrict was authorized to ſend members is the 


27 Hen. VIII. c. 26. whereby that privilege 


was conferred on the county and town of Mon- 


mouth, and on the counties and ſhire towns 
of Wales (except only the ſhire town of the 
county of Merioneth). By the 34 and 35 
Hen. VIII. c. 13. repreſentatives were given to 
the county palatine and city of Cheſter ; by the 
34 and 35 Hen. VIII. c. 26. 1.111. to Haverford 
Weſt; and by the 25 Car. II. c. , to the county 
palatine and city of Durham. Theſe acts being 
all found in the ſtatute books, I ſhall content 
myſelf with only referring to them here. 


In the firſt volume of this work it was inti- 
mated, that in the ancient parliaments of Eng- 
land there was a repreſentation, not of the in- 
habitants but of the property of the kingdom. 
The king was the repreſentative of all the land 
he held in ancient demeſne, and of all he had 
granted out on burgage tenure ; the clergy and 
temporal lords, of their reſpective eſtates, whether 
in counties or boroughs, and in conſequence the 


tenants of the lords (ſpiritual or temporal) at- 


rending parliament, could neither vote for 
knights 


0 


e 35S. A. 


et 


oF a and n in ee. 


to their wages; the knights of the ſhires were 


delegated for ſuch lands as were not repreſented — 


by the king or lords; and thus the repreſentation 
of all the landed en of the er was 
complete. | 

When the lands in ancient demeſne, and held 
by burgage tenure, were firſt called upon to ſend 
repreſentatives, has been much controverted 
by antiquarians. Brady contends ſtrenuouſſy, 
that it was not till the twenty-third year of 
Edward the Firſt; and it muſt be confeſſed that 
he brings a ſtrong body of evidence to ſupport 
his opinion. On the other hand, lord Lyttelton 
and others contend for a period of much higher 
antiquity, founded chiefly on the claims of the 
boroughs of St. Albans and Barnſtaple, which 
will be noticed preſently. Perhaps in this, as in 


many other caſes, the authorities 'on both ſides 


may be reconciled. 

In return for the peculiar privileges enjoyed 
by the tenants in ancient demeine, they were not 
taxed by parliament along ge tenants by 
military ſervices, but were fubj& to the pay- 
ment of an arbitrary impoſt, at the pleaſure of 
the king, called rallage. It might not only be ex- 
acted bd he thought fit, but the amount of it 
reſted in his own diſcretion.” Self intereſt formed 


the only bound to his rapacity, from the appre- 
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Hiſtory of / henfion, that if his tenants were impoveriſhed 


repreſenta- 
tion. 


too much, his lands might be uncultivated and 
unproductive. So in all other caſes, where 
privileges were ſought from the crown, they 
were purchaſed by a ſubmiſſion to increaſed rents 


or ſervices, and thoſe privileges, which were 


granted to the burgage tenants, and put them 
nearly on the ſame ſooting with tenants in ancient 
demeſne, were accompanied with increaſed bur- 
dens, and ſubjected them alſo to arbitrary tallages, 


In general both were tallaged at the ſame time 


and to the ſame amount. This conſequence of 
a charter of liberties did not deter perſons from 
ſeeking it from the crown, as may be ſen in the 
caſe of New Sarum, in the 11th of Henry 
the third; and ſuch was the. general underſtand- 
ing upon this ſubject, that the trading within and 
enjoying the liberties of a borough was eſteemed 
a reaſonable plea for making its inhabitants liable 
to tallage. There is a difference, ſometimes 
made in the entries on the rolls between the 
tallage paid by the tenants in ancient demeſne 


and in burgage, viz. that the former are diſtin- 
guiſhed by the word 4ſ/ i or tallagium, the latter 
generally by the words de dono. This: perhaps 


may denote that the one was a payment origi- 


nally founded on a voluntary compact, the other 


neceſſarily reſulting from the tenure itſelf. 
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The king's right to demand tallage was not 
confined merely to his ancient demeſnes, but ex- 
tended to all the lands which came to him by 
wardſhip or eſcheat. Madon obſerves that, * as 
« the king had tallage of his demeſne men, fo 
« {ome ſubordinate or private lords had tallage of 


« their's; but that many of the lands which 


e were talliable to private lords were ſuch as at 
« one time or other moved from the king, and 
« were. wont to be talliated by him while they 
« were veſted in the crown, as when the king 
« granted to a ſubject a demeſne manor or town, 
together with the homages, aids, tallages, and 
« other profits thereof, to hold to the grantee 
« and his heirs, in ſuch cafe the. grantee. and 
« his heirs had power to talliate the men of 
te fuch manor or town to their own uſe, when the 
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« the king talliated his demeſnes and manors 
throughout England, but not otherwiſe or at 
other times.” And ſometimes the king 


granted away towns with a reſervation of the 


tallage. But Madox further obſerves, that the 
tallages aſſeſſed upon the king's ancient demeſnes 
were much more heavy than upon other lands in 
the counties at large; and therefore it was con- 
fidered as a privilege to be tallaged with the 
community of the county, and not with the 
tenants in ancient demeſne; and of claims to 
be ſo privileged he gives ſome inſtances. The 


horough 


Ib. p. 723. 


266 Of Cities and Boroughs in general. 
Hiſtory of borough of St. Albans is certainly one of the 
* moſt ancient boroughs in the Kingdom, but in 

— — Doomiday-Book is called a vill, and placed among 

other towns and lands of the abbey in theſe 

words: Terra eccleſiæ S. Albant. There were 
forty- ſix burgeſſes who paid annually de thelones 
el de aliis redditis ville, xi. lib. et xiiii. ſolid. The 
claim of the burgeſſes, in the eighth year of 
Edward the Second (ſo much relied on to prove 
that all boroughs were repreſented at a much 
earlier period than Brady contended for) was 
probably no more than a complaint againſt the 
abbot, who had claimed a right to tallage them; 
in anſwer to which they alledge that they held of 
the king in capite, and ought to be ſummoned 
to every parliament by two of their burgeſſes, 
not to take a part in the proceedings, but * to 
*« perform their ſervices“ to the 1 This 
curious record is as follows: 
Ad petitionem burgenſum ville de fantto Albans, 


1 Aladox's 


Excneq. ſuggerencium regi, quod licet ipf teneant villam 
wor 2 ). prædictam de rege in capite, et ipſi ſicut cæteri 


bur ge ngſes regni ad parliamenta regis cum ea ſum- 

moniri contigerit, per duos comburgenſes ſuos venire 

debeant, prout totis retroattis temporibus venire con- 

fucverunt, pro omnimodis ſervicis regi faciendis, (a) 
que 

{a) It ſeems to have been not uncommon for perſons to F 


attend the King at the time when the parliament was af- 
ſembled, 


en. 
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que quidem ſervicia iidem burgenſes et antecęſſores 
ſui burgenſes vile preditie tam tempore domini E. 
nuper regis Anglia patris regis et progenttorum 
ſuorum, quam tempore regis nunc, ſemper ante inftans 
parliamentum ut præmittitur, præſtiterunt. Nomina 
quorum burgenſium ſic pro dicta villa ad parliamento 
regis veniencium in rotulis cancellariæ ſemper ir- 
rotulata fuerunt. Nichilominus vicecomes regis comi- 
tatus Hertfordiæ ad procurationem et favorem ab- 
batis de Sanfto Abano et ejus conſilium, burgenſes 
prædictos præmunire, ſeu nomina eorum prout ad 
ipſum pertinuit retornare, ut ipſi ſervicium ſuum 
prædictum facere poſſent penitus recuſavit, in con- 
temptum regis et burgenſium prædictorum præjudicium 
et exheredationis periculum manifeſtum. Super quo 
petunt remedium oportunum.— Reſponſum eſt per 
confilium. Scratentur rotuli, Sc. de cancellaria, 
Ji temporibus  progenitorum regis burgenſes preditti 
ſolebant venire vel non. Et tunc fiat eis ſuper hoc 

juſticia, vocatis evocandis fi neceſſe fuerit. 
In like manner the burgeſſes of Barnſtaple, in 
Devonſhure, in the 17th Ed. III. in a petition to 


ſembled, as in the following inſtance, where the vaſſal too 

was allowed to appear by attorney. | | 
Theobaldus de Verdon paſuit loco ſuo Fohem, Herbert ad in- 

terefſend. pro eo inſtanti parliamento. Et ad reſpondend. de ſer- 


vicio a Theobaldi de exercitu Scocie de anno regni domini 
regis nunc XxXxIII. per Thes". in pleno parliamento Hef, Salop', 
Saft. 


the 
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Of Cities and Boroughs in general. 

the king in parliament, claiming privileges which 
they alledge were granted to them by a charter 
of Athelſtan, then loſt, and which privileges 
they ſtate 4 tempore ConfeFionis dictæ carte ufi 
fuerunt et gaviſi, go on, ac ad ſingula parliamenta 
noſtra, et difforum anteceſſorum noſtrorum alios bur- 
genſes pro communitate ejuſdem burgi mittere nec 
non in ſingulis taxationibus, &c. conſueverent. | 
In'the courſe of the proceedings there were 
three inquiſitions and returns, and in the reſult it 
was left doubtful whether ſuch a charter had 
ever been granted by king Athelſtan ; but the 
two firſt returns agreed in finding the right of 


the petitioners, to ſend burgeſſes to ſerve in par- . 


lament from time memorial, and the laſt 
was filent about it. The borough, however, 
has continued to ſend repreſentatives ever ſince, 
without any new charter, but purely by preſcrip- 
tion, The laſt of the three returns, upon a 
claim of the crown made, that this borough was 
held in capite, found that Joannes de Audley held 

this borough of the king in capite per baroniam. 
In this caſe of Barnſtaple there certainly is a 
degree of myſtery which I am unable to explain 
ſatisfactorily; for it is clear from Doomſday- 
Book (a), that in the time of Edward the Con- 
fe ſſor 


(a) Terra regis, Rex habet burgum Barnefla;le. Rex ha- 


- buit in dnio. Ii ſunt intra burgen al. burgenſes & ix. funt 


extra 
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and conſequently liable to be tallaged at the 
pleaſure of the crown. I ſuſpect the authenti- 
city of the charter ſet up as a grant of the privi- 
lege of ſending two members to parliament, be- 
cauſe it 1s not known that any ſuch grant was 
ever made till many ages afterwards, It 
may be preſumed, from the caſe of St. Al- 
bans, that ſome few boroughs were exempted 
from tallages on condition that they ſhould per- 
form certain ſervices by deputies ſent to the 
place where the parliament was aſſembled, or 
perhaps on -condition that they ſhould pay in 
the ſame proportion as the counties, and this 
charter might have been of this kind; but the 
granting of ſuch charters was ſo manifeſtly in- 
jurious to the intereſt of the lords, that they 
muſt have been very rare. If the charter of 
Athelſtan ever had exiſtence, this borough nught 
have eſcheated to the crown before the com- 
piling of Doomſday-Book, and the entry be ac- 
counted for. Or it is poſſible that this borough 
might have been tallaged along with the King's 
demeſnes, and the proceedings above mentioned 
might be confined merely to a claim of exemp- 


extra burg. Tuter onnes reddunt regi xl. ſol. ad penſum, epo. 
 conſtanfienſi xx. ſolid. ad numerum. Ibi ſunt xxiii, dom. vnſtatæ 
f:ftquam rex venit in Angliam. 


tion. 


feſſor this borough was held in ancient demeſne, 
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tion. The main queſtion is, whether the two 
burgeſſes attended the parliaments in order to 
perform for their community the ſervices due 
from it to the king, or their lord, as was the 
caſe with the burgeſſes of St. Albans, or for the 
purpoſe of aſſiſting at the parliament in a legiſ- 
lative capacity. That the repreſentatives, or 
rather the attornies of boroughs who attended 
to perform ſervices to the king; were allowed to 
aſſiſt in the ſeventeenth year of Edward the Third, 
is highly improbable, for (without inſiſting upon 
the right of members for counties to legiſlate being 
then only of late origin) we find no certain 
mention of them in the proceedings or records of 
parliament; and in anſwer to the looſe and am- 
biguous expreſſions found in ſome of our hiſto- 
rians, we ſhall ſhew a period from which they 
were regularly ſummoned, and an important re- 
volution at that date, which will fully account 
for the innovation. 

We have before ſtated, ar our kings claimed 
and exerciſed the prerogative of tallaging their 
demeſnes and boroughs at pleaſure, and the 
barons in general followed their example with ſuf- 
ficient preciſion. Edward the Firſt, in the 22d 
year of his reign, iſſued his writ (probably in the 
uſual form) to certain commiſſioners to receive 
from each city and borough of his demeſne a 
fixth part of the moveable goods of the burgeſſes, 

7 as 
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as a ſubſidy for carrying on the war in which he 
had juſt engaged, and for carrying on which the 
« comites, barones, et omnes alii (a) de regno 
ce noſtro, had given a tenth. The commiſſion 
for levying it on the city of London, which had 
{et the example, was in this form: 

Rex dilectis et fidelibus ſuis cuſtodi, vicecomitibus, 
aldermanis, et toti communitati civitatis ſug London 
ſalutem. Gum vos in forma qua nuper nobis quintam 
decimam conceſſeratis, ſextam partem bonorum et 
mobilium veſtrorum in ſubſidium guerre noſtr e 
nobis conceſſeritis liberaliter, nos ut illa ſexta pars 
ad minus dampnum et gravamen veſtri et ſingulorum 
civitatis ejuſdem levetur et colligatur providere vo- 
lentes afſignavimus Fohannem de Banquelle, Tho- 
mam de Romeyn, Hamonen Bax, Willielmum de Be- 
tonia, et Gilbertum de Marchia, uma cum dileclo 
clerico naſtro magiſtro Willelma de Wymund- 
ham, Sc. | | 


The city of London had paid on former oc- 


caſions large ſums of money for tallages to the 
king: the earlieſt entry J have found is in the 
5. Hen. II. 1dem vicecomites reddunt compotum de 
M. et xliii. 4. de dono civitatis Londcuie. The 
words de dono were probably uſed here, as on 
other occaſions, to deſcribe a taliage. And 


(a) The omnes alit here certainly could not include the 
chizens and burgeſſes who were tallageJ at a fixth, 


it 
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it ſhould be remarked, that in the commiſſion juſt 
mentioned, tallage is deſcribed as a grant to the 
crown, which may tend to explain the words de 
dono. | 

The commiſſion for levying this tallage on the 
other boroughs was in this form: 
Rex dilecti et fideli ſuo Roberto de Ratford, ſa- 
lutem, cum cives et probi homines noſtri' London 
ſexlam partem bonorum ſuorum mobilium nobis in 
ſubſidium guerre noſtræ gratanter conceſſerint, ut 
aliis qui ſunt de naſtris villis dominicis exemplum præ- 
beant, ad conſimile ſubſidium faciendum, aſſignavi- 
mus vos ad petendam bujuſmodi ſextam partem in 
fingulis dominicis civitatibus, et alis villis noſtris in 
comitatibus Kanciæ, Suſſex, Surrey, et Suthamton, 
ſecundum taxationem decimæ jam nobis in regno 
noſtro conceſſa et ideo vobis mandamus, quod aſſump- 
tis vobiſcum vicecomitibus locorum, ad ſingulas do- 
minicds civitates, et alias villas noſtras perſonaliter 
accedatis; et homines earundarum civitatum et vil- 
larum ad concedendam et præſtandam nobis predictam 
ſextam partem juxta taxationem prædictam diligen- 
ter, ex parte noſtra requiratis, et efficaciter inducatis, 
mod;s quibus videbitis expedire. Et quod inde fece- 
ritis nobis aut theſaurario et baronibus noſtris de 
ſcaccario ſine dilatione conſtare faciatis, In cujus 
rei teſtimonium has literas noſtras fecimus patentes. 
Teſte venerabile patre, Cc. 21 die Novembri, 
anno 23. 
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It is probable that the citizens and burgeſſes 
did not ſubmit to the king's demands without 
murmuring, and his increallng neceſſities obliged ; 
him to abandon this prerogative of laying tallages 
at pleaſure, for a more conciliating and leſs dan- 


perous mode of railing a opp. In the 3arh 
of Edward the © Firſt i the firſt entry at 
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length of 2 writ of Warn to knights to at- ad part p. 3 r. 


tend the parliament, which Prynn was able to 


find; and what is remarkable enough, and in- 


duces a ſuſpicion that even the repreſentation of 
counties was only of recent introduction (a), 4 

ſecond writ was iſſued on the day after, requir- 
ing the attendance of two additional knights fot 
each county In the next year are found writs, 
by which not only knights were ſummoned, but 


citizens and burgeſſes; and as Brady juſtly ob- Brady of Bo- 
Terves, it was expreſsly ſtated in the writs; that roughs; p. 69. 


they were to act as a ſepatate body from the 
knights. The words are, © Ja quod #ifi milites 
plenam et Jufficientem poteſtatem pro ſe et communitate 
com. predicti, et dicti cives et burgenſes pro ſe et com- 


(4) Thefollowingis an tale of an irregularity of another 
kind. In the 35 kdw. I. writs had iſſued to the ſheriffs of 
counties to return two Knights for every county, two eiti- 
zens for every city, and two burgeſſes for every borough; 


Rolls of Parl. 


vet we find the following entry: Homines Salop' ponunt loco vol. 1. P. 191. 


ſuο Jalem. de Cherleton vel Clementem de Caftreton ad conſentiend. 


pro eiſdem hits qui fieri contingunt in ifo Parliamento, et ad fa- 
ciend” ulterius, Oc. 
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munitate civitatum et burgorum predictorum diviſim 
S— Hir tunc ibidem habeant, ad faciend. tunc quod 
de communi confilis ordinabitur in premiſſis.” And 
in fact they made a ſeparate grant from the earls, 
barons, and knights, the former giving a ſeventh, 
the latter only an eleventh, of their moveable 
goods, In conſequence of the alteration. which 
is ſuppoſed to have taken place at this parliament, 
the commiſſions for levying theſe impoſts were 
alſo , changed, and made to run in this form: 
Rex militibus, libere tenentibus, et toti communitati 
comitatus Roteland, ſalutem, cum comites, barones, 
milites, et alii de regno noſtro in ſubſidium guerre 
noſtr e nunc ſicut alias, nobis et progenitoribus noſtris 
regibus Angliæ, liberaliter fecerunt undecimam de om- 
nibus bonis ſuis mobilibus. Et cives, et burgenſes, 
et alii probi homines de dominicis noſtris, civitatibus, 
et burgis ejuſdem regis (a), ſeptimam de omnibus bo- 
nis ſuis mobilibus exceptis his que in decima ultimo 


(e) In the 34. Ed. I. was iſſued a writ with this pream- 
ble, which ſhews the fituation of the repreſentatives for 
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de Northampton ſalutem. Sciatis quod cum archiepiſcopi, epiſcopi, 
abbates, priores, comites, barones, milites, liberi hommes ac communi- 
tates comitatuum regni n:ftri triceſimam emnium bonorum ſuorum 
tempora'tum mobilium, civeſque et burgenſes, ac communitates om- 
nium civitatum et burgorum ejuſdem regni, necnon tenentes de di 
minic.s noftris vicefimam bonorum ſuorum mebilinm exceptis hit 
qui alias in hujuſmodi conceſſione ſubfidit excipi conſueverunt, nobis 
curialiter conceſſerunt et gratanter ; ac nos, Ic, 
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nobis conceſſa excipiebantur, nobis curialiter conceſſe- 
rint et gratanter, nos ut undecima et ſeptima prædic- 
te ad minus dampnum et gravamen, Oc. afſigna- 
vimus dilectos et fideles noſtros Rob. de Flixthorp & 
Jobannem de Wakerly, Sc. ad diftas undecimam et 
ſeptimam in comitatu pr ditto affidendas, taxandas, 
levandas, et colligendas, Fc. Teſte rege apud Weſt- 
monaſterium quarto die Decembris. 

It may be remarked, that this record Rates 
this tax to have been granted by the repreſenta- 


tives of the king's ancient demeſnes, as well as 
of his cities. and. boroughs; and by a writ of 


ſummons, iſſued in the 34th year of this reign, 
to the ſheriff of Bedfordſhire and Buckingham- 
ſhire, he was commanded to return de utroque 
comitatu tuo duos milites, et de qualibet civitate in 
balliva tua duos cives, & de quolibet burgo duos 
burgenſes vel unum ſecundum quod burgus fuerit 
major vel minor, &c. The prelates, &c. gave a 
thirtieth : © Cives quidem et burgenſes civitatum et 
burgorum ac cæteri de dominicio regis congregati,” Sc. 
cave a twentieth part. So that though the writ did 
not expreſsly mention tenants in ancient demeſne, 
they were in fa&t ſummoned and returned, and 
conſented to the grant. 

In the 1ſt Ed. II. were preſent © Civeſque & 
burgenſes ac communitates omnium civilatum et bur- 
gorum ejuſdem regni, necnon tenentes de antiquis do- 
minicis coronæ noſtræ, Sc.; and in 3d Ed. II. 
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the commons delivered articles of grievances, the 
6th of which began thus: ©* Pur les chivalers, 
gentz de citez 6 de burghs, & des autre villes, qui ſont 
venuz a ſon parlement per fon commandement pur 
eux et pur le peuple, c. Some time after the te- 
nants in ancient demeſne were frequently leſt out 
of the preambles to the commiſſion for levying the 
taxes, and not mentioned as grantors; and after 
the 8th of Edw. III. (in which year, according 
to ſome, regulations were eſtabliſhed concerning 
taxes on perſonal property) they are never men- 
tioned ſpecifically, but are included in the gene- 
ral words © citizens and burgeſſes.“ 5 

The writ of ſummons, in the 23d of Edw. I. 
was confined to the king's cities and boroughs; 
and it is not natural to ſuppoſe that the cities and 
bor ughs of the barons would be inclined, or if 
inclined, permitted by their patrons, to pay to 
the king ſo large a portion as a ſixth of all their 
moveables. If they were not repreſented in the 
23d of Edw. the Firft, there is no reaſon to ſup- 
poſe. they ever were repreſented afterwards. Poſ- 
ſibly, therefore, all the boroughs of this deſcrip- 
tion, which have ſent members ſince, were in the 
hands of Edward che Firſt at the period we have 
zuſt mentioned. 


The earlieſt writs to the ſheriffs of counties 


for returning repreſentatives to parliament, hand- 
ed 
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ed down to us, were couched in general terms, Number of 


requiring them only to cauſe to be elected of 
every city within their reſpective county two citi- 
zens, and of every borough two burgeſſes. There 
was no uniform rule to go by ; the returns varied 
according to circumſtances, and much was ne- 
ceſſarily left to the diſcretion of the returning of- 


ficers and ſheriffs. The cities and boroughs 


found the ſending of repreſentatives, and pay- 
ment of their wages, a burdenſome diſtinction, 
and ſometimes protected themſelves by charters 
of exemption, excuſed themſelves under pretence 
of poverty, or failed to elect without giving any 
reaſons at all. The ſheriffs ſometimes returned 
the excuſes and omiſſions ; ſometimes, with- 
out taking notice of either, returned the mem- 
bers elected; and ſometimes fummoned others 
in the room of thoſe who could not attend. 
By this conduct the ſheriffs drew upon them- 
ſelves no animadverſion; for the people were 
orateful for the indulgence, and the crown ſuſ- 
tained no injury, becauſe the tax conſented to by 
the majority of repreſentatives was always levied 
upon all without diſtinction. 
Before, and long after the conqueſt, the words 
« vill,” © borough,” and * city,” were uſed 
occaſionally for each other; but, for ages paſt, 
the two latter have had appropriated fignifica- 
D 3 tions. 
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Number of tions. In the liſt of boroughs are ſometimes 


Boroughs. 


— — 


Cap. 18. 
P. 40. 


Not. Parl. 
vol. I. pre- 
face p. ix, 


Borou gh 
created or 
reſtored. 


included the cinque ports and their members, 
and the two univerſities ; and the houſe of com- 
mons is generally ſaid to conſiſt of knights, 
citizens, and burgeſſes. 

In the 23d of Ed. I. it appears, by the liſts 
preſerved in the preface to Glanville's © Reports 
of Caſes determined by the Commons in Parlia- 
ment,” that 145 places only returned members 
ro parliament, whereof. 35 were counties ; and 
that in the 25th and 26th years of that king, 24 


more cities and boroughs likewiſe ſent members, 


In general, notwithſtanding the omiſſions and 
partialities of ſheriffs, the numbers returned were 
nearly the fame; for Sir John Forteſcue tells 
us, that in the reign of Henry the Sixth the houſe 
of commons conſiſted of more than 3oo ; and 


Dr. Willis ſays, from the reign of Edward the 


Firſt to that of Edward the Sixth, not 30 new 


| boroughs were created, or at leaſt claimed the 


Pr jvilege. 


In the reign of Henry the Eighth, acts of par- 


liament gave to the county palatine and city of 


Cheſter, the county and town of Monmouth, and 
the counties and boroughs, being ſhire towns, of 
Wales, except the ſhire town of Merionethſhire, 
(viz, Menoholt) and Haverfordweſt, the privi- 

| - lege 


Of Cities and Boroughs in general. 


lege to be repreſented; and it was conferred on 
the town of Berwick on Tweed by royal charter. 


This king alſo reſtored the borough of Orford, 
after it had diſeontinued to ſend members ever 
ſince the 35th of Edward the Firſt. And it is 
ſuppoſed that Weſtminſter was firſt — 
to ſend members in this reign. 

The reſtoration of Orford (which 1 is the firſt 
inſtance of the ſort) ſeems to have paſſed with- 


out notice; and Edward the Sixth followed the 


precedent, by reſtoring no leſs than four boroughs, 
and creating the ſame number, in the firſt year 
of his reign ; and he reſtored ſix, and created ten 
more, in the ſixth.— Mary reſtored two and 
created ten,—Queen Elizabeth began her reign 
with reſtoring Tregony, and creating four others ; 
and in the fifth year of her reign ſhe reſtored 


Beverly.—The houſe of commons having, in 


the diſputes occaſioned by the reformation, ac- 
quired much conſequence, took umbrage at 
this exerciſe of prerogative, which had ſo fre- 
quently before paſſed unnoticed; and on the 
28th Jan. 1562, (5th of Elizabeth) the ſpeaker 
declared, that the lord ſteward had agreed that 
theſe new members ſhould reſort to the houſe, 
and, with convenient ſpeed, ſhew their letters 
patent why they be returned into parliament. It 
does not appear that theſe letters patent wete 
ever ſnewn; but the proceedings prove incon- 

D 4 ſteſtably 
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way 
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teſtably that the royal prerogative to create par- 
liamentary boroughs was not diſputed. Shortly 
afterwards the commons had freſh occaſion for 


diſcontent, for on the 6th of April, 1571, (13th 
of Elizabeth) Mr. Treaſurer, Mr. Serjeant Man- 
wood, and others, were appointed to confer-with 


the Attorney General and Solicitor General as to 
the validity of the returns of ſeyen' borgughs 
which had been created; of Eaſt Retford, which 
had been reſtored after a diſcontinuance ever ſince 
the gth of Edward the Second, and of Wood- 
ſtock, which had not returned members from 
the 33d of Edward the Firſt till the 1ſt of Mary, 
when, having returned to the two next parlia- 
ments, it had diſcontinued ever ſince. In this 
conteſt the commons were unſucceſsful ; for on 
the gth of April, 1571, on the report. of the 
members for the conference, it was, with the 
conſent of the Attorney General, ordered that 
the members objected to ſhould remain accord- 
ing to their returns, becauſe the validity of their 
Charters was to be examined elſewhere, if cauſe 
be. Elizabeth perſiſted in the exerciſe of this 
prerogative; and in the 27th year of her reign 
no fewer than eight new boroughs were created, 
and three reſtored. That this practice was well 
calculated to increaſe the influence of the crown, 
and the power of its favourites, is apparent from 
the following memoir, preſerved among the pa- 
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pers of the borough of Newport, in the Iſle 
of Wight, which, having diſcontinued from' the 


41 


* 


23d of Edward the Firſt, was one of the bo- cus 


roughs reſtored in this reign. 


- «© Memorandum. That at the ſpecial 1 2 Carew, 
« and procurement of Sir George Carew, knt. P. 73* 


« marſhal of her majeſty's moſt - honourable 
« houſhold, and captain of the Ifle of Wight, 
« two burgeſſes were admitted into the high 
« court of parliament, holden at the city of 
« Weſtminſter, the twenty-third day of Novem- 
« ber, in the twenty-ſeventh year of the reign of 
te our moſt gracious and ſovereign lady Elizabeth, 
6e by the grace of God, Queen of England, 
te France, and Ireland, defender of the faith, &c. 
« for our town of Newport (that is to ſay) Sir 
« Arthur Bowcher, knight, and Edmund Carey, 
« eſquire. Whereas there were never burgeſſes 
* admitted in any court of parliament for that 
« time during the memory of man before, for 
© the ſaid town; the ſheriff 's warrant (Thomas 
* Dabridgecourt, eſquire) for that election bears 
« date October 18, 1584, and is directed to the 
« bailiff of the town of Newport, in the Iſle of 
« Wight, and the returns made by the bailiff and 
** burgeſſes of the ſaid borough.” | 


In the beginning of his reign, James the Firſt 


reſtored Harwich and Eveſham to the privilege. 
of returning members; but, perhaps, to avoid 


the 
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the difficulty Queen Elizabeth had encountered, 


did it by his letters patent, making them new 
corporations, and expreſsly giving them that 
right; he alſo gave the privilege to the two 
univerſities of Oxford and Cambridge, and four 
other places, by his charter, at different times, and 
it does not appear that his prerogative was con- 
teſted in any of theſe caſes; but in the eighteenth 
year of his reign an incident happened, which 
ſhewed the rapid advance of the commons, and 
that the people, in their repreſentatives, were 
poſſeſſed of a powerful check on the arbitrary 
exerciſe of prerogative; for the boroughs of 
velcheſter and Pomfret petitioned the com- 
mons to be reſtored to the liberty of ſending 
members, and on the 27th of March, 1621, 
writs were ordered accordingly; and on 
the 4th of May, 1624, Hertford, Agmonde- 
ſham, Wendover, and Great Marlow, were 
alſo reſtored by votes of the commons. In 
the reign of Charles the Firſt the commons 
reſtored no leſs than nine other boroughs, 
viz. Malton, North Allerton, Milborne Port, 
Weobly, Seaford, Cockermouth, Aſhburton, 
Honiton, and Okehampton, while it is remarka- 
ble enough, that the crown in no one inſtance 

increaſed the number of reprefentatives. 
In the reign of Charles the Second the county 
palatine of Durham and its city were enabled to 
ſend 
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end members by act of parliament ; and in the 


twenty-ninth year of his reign he granted, by his 
charter, the ſame privilege to Newark vpon 
Trent, which occaſioned much diſpute in the 
houſe of commons as to its legality, and is the 
laſt inſtance in which the exerciſe of this branch 
of the prerogative was recognized. 

James the Second procured ſeveral boroughs 
to ſurrender their charters, and granted new ones, 
by which theright of voting was altered ; but the 
houſe of commons, in all caſes, reſiſted the inno- 
vation, and eſtabliſhed the franchiſe of the ancient 
electors. 

From the ati. to the union of England 
and Scotland, no boroughs were either created 


or reſtored; and by one of the articles of 


union, the proportion of members to be ſent by 
each kingdom was finally ſettled, and this pre- 
rogative of the crown, and privilege of the com- 
mons, taken away in future, at leaſt ſo far as 
either might be exerciſed in making additions to 
the number of Britiſh repreſentatives. 


The Britiſh houſe of commons now conſiſts of pi 
five hundred and fifty- eight members, whereof 
England and Wales return five hundred and 
thirteen, Scotland forty-five. Of the five hun- 


dred and thirteen, the Engliſh cities and boroughs 
(including 


eſent num- 


ber of the 
houſe of 
commons. 


— 2 — 
r 
— — => 2 — — 
4 7 


jt 
i 
1 1 1 | - 
I 44 Of Cities and Boroughs in general. 
ll 12 (including the cinque ports and two univerſities, Nu 
. houſe of two hundred and fix in number) chooſe four b 
; commons. hundred and nine; the Welſh twelve; each of Re 
5 the cities and boroughs of England fend' two c 
members, with the exception of Abingdon; Ban- 
1 bury, Bewdley, Higham, Ferrers, and Monmouth, Nu 
M | which ſend only one each ; and the city of London, { 
4 which is diſtinguiſhed by ſending four; each of N. 
N the boroughs of Wales elect only one. . 
WW. Ny 
„ | 
i The following is a fummary of the number of | 
A boroughs reſtored or created from the reign of 
1 Henry the Seventh to the preſent time: 
1 Members. - Members, 
| By King Henry VIII. reſtored 2, created 33 
4 Edward VI. — 20 — 28 
. Queen Mary — 4 — 17 
A Elizabeth — 12 — 48 
4 | King James I. — 16 — 11 
of 1 Charles J. — 18 — 0 
Charles Il, — o — 6 
. 72 143 
i | 72 
1 Total reſtored and created in thoſe reigns 215 
1 1 — — 
1 Number ke 
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: Number of the houſe of commons at the Proſe num- 
beginning of Henry the Eighth's reign 298 whe 
Reſtored and created fince, as before commons. 
enumerated _ © — | — 25 — — 


Number of the houſe of commons & the 
union — — — 513 

Members for Scotland then added — 45 

Number of the houſe of commons at 
preſent — — 558 
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"'CHAPTER- 11; 


OF THE RETURNING OFFICERS FOR CtTIES Ang. 
BOROUGHS. 


T would be an almoſt endleſs tafk to purſue 
the ſeparate hiſtory of each returning officer, 


A burt in general it may be obſerved, that the pre- 


ſiding officer in the diſtrict or borough, whether 
incorporated or not, has the return of the writ 
or precept, where there is no charter or act of 
parliament to direct otherwiſe z and therefore in 
all the boroughs which founded their claim to ele 


only on writs of ſummons, the common law 


officers immediately aſſumed the right of making 
the returns without any expreſs authority : and 
in the caſes of Minehead and Ayleſbury, ſtated 
in the laſt chapter, as ſoon as thoſe places were in- 
corporated, the right to return the members was 
exerciſed by the preſiding corporate officers ; and 
when the corporations were diſſolved, that right 
devolved, as a matter of courſe, to the preſiding 
officers by the common law. It#ſeems, however, 
from the following caſes, that this has not always 
been a ſettled rule. 


Bletchingly 


for Cities and Boroughs. 


Bletchingly is an ancient borough by preſcrip- 
tion, not incorporated, wherein there are divers 
burgages or borough tenements, the tenants 
whereof are called burge-holders; and the lord 
of the borough for the time being hath a bailiff 
of the ſaid borough to perform the duties there 
of the reeve or bailiff of an ordinary manor; 
and this borough hath uſed, time out of mind, 
to ſend two burgeſles to every parliament choſen 
by the ſaid burge-holders, reſident within the ſaid 
borough for the time being, or by the greater 
number of them for that purpoſe upon lawful 
warning duly aſſembled within the ſaid borough. 
The. ſheriff for the county of Surry, having re- 
ceived the writ. of ſummons for the parlia- 
ment, dated the thirtieth- of December, 21 Jac. 
returnable the twelfth of February following, 
did, upon the ſixteenth of January, direct his 
precept to the ſaid bailiff and burgeſſes of the ſaid 
borough, which, on the ſeventeenth of January, 
21 Jac. was delivered to one Mr. Wright, one 
of the burge-holders, and he acquainting ſome 
others of the burge-holders therewith, they told 
the reſt thereof, inſomuch as by this means all 
of them, had notice of it, and that the meeting 
for the election ſhould be at a certain and fit 
place within the borough upon the two and 
twentieth of the ſame month ; at which time 
and place ſeventeen of the ſaid burge-holders 

0 Met, 
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Returning met, but the reſt abſented themſelves, albeit they 
N had notice of the warning as aforeſaid; neither 
nas the ſaid bailiff then and there preſent. - At 
* this meeting Sir Myles Fleetwood and Mr. Hay- 
ward were propounded, and choſen by the greater 
number of voices of the ſaid burge-holders fo afſ= 
ſembled, and by them returned to the ſheriff ;-but 
the reſt of the inhabitants, not being burge-hold- 
ers, did not attend, nor had any warning. On the 
eighth of February; being Sunday, the bailiff 
proclaimed openly in the church, that the next 
day the burge-holders, and all the reſt of the 
inhabitants, ſhould meet to elect burgeſſes. The 
next day, divers of the inhabitants, to the number 
of thirty, met, and choſe the ſaid Sir Myles 
Fleetwood and Lovell, and returned them: 


Glanville, The ſecond reſolution of the committee was,; 
ad « That te lord's bailiff of the ſaid borough, the 
« {ame being no corporation, nor the ſaid bailiff 


te the head officer there, but only the lord's mi- 
« niſter, is not ſuch a perſon as ought to have 
e receipt of the warrant, or precept, or the ap- 
ce pointing of time and place, or giving of warn= 
© ing for this ſervice, which is for the king and 
*« commonwealth, and not for the lord of the 
* borough, who by reaſon of his intereſt in the 
te borough hath nothing to do in the matter of 
te ſuch election; and that therefore the precept 
«* ſo delivered to the ſaid Mr, Wright, being one 


« of 


* 
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te of the electors, was well delivered; for it ought 
© to be delivered to ſome of them; neither can 


« one ſingle "Warrant be well delivered to them 


« all at once. 
The third reſolution was, © That the faid 
« precept, or warrant, albeit it were directed to 


« the bailiff and burgeſſes of Blechingley, was 


« good enough; for if a warrant, precept, or re- 
< turn fot burgeſſes to the parliament have ſuf- 
« ficient ſubſtance, it ſhall not be adjudged void 
« for want of form, for the reiſons expreſſed in 
« the caſe of Southwark ; and in this caſe the di- 
ce rection of the precept being to the bailiff and 
e burgeſſes, who are not a corporation known by 
« any ſuch name, the word þailiff is ſurpluſage, 
e and the direction 70 the burgeſſes, who only have 
eto do in the election, is ſufficient in ſubſtance, 
* and ought to be interpreted and applied only 
eto ſignify ſuch kind of burgeſſes, namely burge- 
c holders, as have voice in the election.“ 

The fourth reſolution was, © Thar the warning 
te given for the time and place of election, in 
manner and form only as aforeſaid, was ſuffi- 
« cient; for where there is no known or ſpecial 
ce officer to this purpoſe within the borough, and 
ce the electors are many, and all in equal degree 
« of right and intereſt, every one of them is a law- 
* ful officer to this purpoſe, to warn ſuch of his 


* fellows, as he thinks good, to meet at ſuch time 


* and place as they appoint, Wherein if all have 
E * convenient 
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ce convenient notice by ſuch means as aforeſaid, 
* and that the major part of them do meet ac- 
&« cordingly, their warning is good, and their 
« aſſembly and voice thereupon lawful, without 
ec any general notice; for that the law hath not 
«* aſſigned any certain form of general notice 
te to be given, albeit by the particular cuſtom, 
te time out of mind uſed in ſome places, upon 
ee ringing of a bell, or blowing of a horn, or the 
« like, with the general and public declaration of 
te the cauſe thereof, all men, without expecting 
ct for any particular warning, are to attend at the 
ce time and place ſo generally notified, or are to 


e Joſe their voices; but no ſuch cuſtom appeared 


in this caſe.” All theſe reſolutions were agreed 
to by the houſe (a). 


In the borough of Old Sarum it ſeems to have 


been long difputed, whether the bailiff ſhould be 


(a) This caſe is very imperfectly ſtated in the Journal, 
but it may be collected from what appears there, that though 
Bletchingley is a borough, it is no corporation; and that for 
that reaſon the precept was improperly delivered to the 
bailiffs, when it ſhould have been delivered to the borough- 
holders at large. The Houſe reſolved, that the bailiffs have 
nothing to do with the election, and that none but borough- 
holders ought to vote, and ſubſtantiated the election by the 
majority, notwithſtanding this irregularity, and no public 
officer had given previous notice; but, from the report in 
Glanville, it appears notice had been given in fact to all the 
electors. From this time till the 2th and 8th of William 
the Third, cap. 25, paſſed, it was a frequent cauſe of diſ- 
pute, whether the return ſhould be made 1. preſiding 
officer or the electors. 


1 
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the returning officer. April 27, 1660, Mr. 


Turner reported from the committee, touching a 
double return, that Seymour Bowman and John 
Norden, Eſquires, were returned by the bailiffs 
and burgeſſes, and Algernon Cecil, Eſquire, ſingly 
by the burgeſſes without the bailiffs; and that the 
committee was of opinion, the former ſhould ſit till 
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8 Journ. p. 3. 


the merits of the ſaid double return ſhould be de- 


termined, and the Houſe agreed. But the me- 
rits were never decided. On the 14th of March, 
1688, it was reſclved by the Houſe, that the right 
of electing and returning members to ſerve in 
parliament was in the freeholders, being burgage- 
holders of the faid borough. Eleventh of Decem- 
ber, 1705, there was no diſpute as to the elec- 
tion of one of the candidates, and the other two, 
having an equality of votes, the bailiff returned 
both, and one queſtion (beſides the merits of the 
election) was, whether the return ſhould be made 
by the bailiff of the manor, or the burgators or 
burgeſſes. On the one ſide, to prove that the 
bailiff of the manor had nothing to do with the 
return, the reſolution of the 14th of March, 1688, 
was cited, and on the other fide it was admitted, 
that the return muſt be by the burgators, but 
< that the precept ought to be delivered to the 
“e bailiff, who is the computer of the votes.” It 
was proved, that in the 31 Car. II. the precept 
was directed to, and returned by the bailiff, as in 
the preſent caſe, The Houſe did not come to any 

E 2 ſnecific 
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Returning ſpecific reſolution as to the right of the bailiff to 2 
— 1 Preſide, but proceeded to the merits of the elec- 6 
ion, and determined that one of the candidates 
was duly elected. | 0 

The act of the 25th of Charles the Second, 70 

cap. 9, which gives members to the county pa- 

latine and city of Durham, veſts the exerciſe of 

I that franchiſe in the mayor, aldermen, and free- a8 
5 9 fourn, men, but does not ſay who ſhall preſide at the W 
p. 316. election. On the 13th of April, 1675, a debate ch 

m 

ac 


* 


; 
„ aroſe concerning the iſſuing out of writs for this 
1 Ib. 337. city and county, and it was referred to the com- 
5 mittee of privileges. On the 14th of May the by 
=_ committee reported, that there was no difficulty 
= z2lãlãã⁊ꝗs to the county; but reſpecting the city, this ſpe- 
cial report was made: 

ce It appears not plain who ſhall order the 
te election, or be judge of the poll, in the city of 
« Durham ; if the ſheriff of the county, who 
“e hath only a precept, and no writ, then he rguſt 
tc order in this city, where there is a mayor, th 
ce though it be no city and county; the like is | 
© not done in England; and for which he hath 8 
ce no authority by the act. If the mayor muſt th 
ce order this election, and to be judge of the poll, 5 
« then he mutt have a precept ſo to do from the Cl 
« ſheriff, who acts but by a precept himſelf, and 1 
© there is one deputy makes another; deputy's in 
te precept upon precept; and for the latter pre- 
e cept to the mayor, chere is no authority that 
«© appears 
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« appears in the act: wherefore the committee, 
cr to prevent differences in the ſaid city, and 
« double returns, have thus far ſtated the caſe to 
ce the Houſe, that their wiſdom may take further 
& care therein, the caſe being too difficult for 


« them to determine.” 

On the gth of February, 1677, there was 
again a reference to the committee of privileges, 
which ſeems not to have been able to ſurmount 
the difficulty ; for after reporting .in the ſame 
manner as the former committee had done, they 
add, “ but in regard it doth appear plain in the 
ce faid act who are to be the electors in the ſaid 
e city, and that a writ might iſſue under the 
ce great ſeal of England to the lord biſhop of 
« Durham, or his temporal chancellor, in order to 
« the electing two citizens to ſerve in parliament 
© for the ſaid city, and that the plain intention of 
ce the ſaid act is, that the faid city ſhould have 
« two ſuch citizens to ſerve them accordingly ;” 
therefore the committee adviſed, © to leave the 
* ſaid doubt or difficulty to farther conſideration 
© or determination, if need require” and that 
the ſpeaker ſhould iſſue his warrant to the clerk 
of the crown to iſſue out a writ for electing two 
citizens, according to the ſaid aft of parliament. 
The Houſe agreed, and the writ iſſued accord- 
ingly. | 
E 3 Returning 
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Willis, Not. 
Parl. vol. 1. 


p. 108, 129. 
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1 Returning officers may be conveniently claſſed C 
i co diviſions, 1. ſuch as are officers by the g 
common law; and 2. ſuch as are created dy b 

charters. 
. ti 
1. Common Law Orpictss. v 
| v 
Brady of Bo- Brady has very juſtly obſerved, that wherever [ 0 
roughs, p.89. the return of members has been, or now is, made 0 
| h by the lord or lady of a manor, r. their ſteward, * t 
the conſtables, ary ball, or ſuch in- \ 
ferior officer, they w erly towns held in r 
ancient demeſne ; and, N Much, moſt of the bo- { 
roughs which are not incorporated haye been at E 
one time or other of that deſcription, t 
I 
| That lords and even ladies of manors have I 
been permitted to make the returns of members, 8 
is proved by the caſes of Ayleſbury and Gatton, g 


cited in the firſt volume of this work. | 
Ayleſbury was incorporated in 1553 (1ſt of 
Mary) and ſent members to parliament in the 


next year choſen by the corporate body ; but in * 4 
the 14th of Elizabeth, the lady of the manor F 
made the return juſt alluded to. In the 28th 
and 39th of Elizabeth, the return was made by = 
the lord. In the 43d of Elizabeth, the corporate 
body again elected, and the bailiff made the re- a 


turn; and this was continued till the 3d of 
8 Charles 


for Cities and Boroughs, 
Charles the Firſt, when the inhabitants and bur- 
geſſes elected; and ſince then the returns hure 
been made by the conſtables. 

There are inſtances, in former times, of hea re- 
turns being made by the bailiffs of the diſtrict in 
which the borough was locally ſituated, or to 
which it was annexed : thus, in the 28th and goth 
of Edward the Firſt, the returns for the borough 
of Lynn, in Norfolk, were made by the bailiff of 
the hundred of Frethebrigh. So alſo Chipping 
Wiccombe, which was not incorporated till the 
reign of Edward the Fourth, was ſummoned to 
ſend repreſentatives in the 28th. of Edward the 
Firſt, and the precepts were at firſt directed to 
the bailiffs of the liberty of the honour of Wal- 
lingford, to which it was annexed, who made the 
return during the reigns of Edward the Firſt and 
Second, and the beginning of that of Edward the 
Third. In the reign of James the Firſt it was 
incorporated, and ever fince, the returns have 


been made by the mayor. 


Perhaps the next moſt ancient returning of- 
ficers were the ſtewards of the lords of boroughs: 
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in the 15th of Edward the Second the return of B. P. R. 


the ſheriff of Norfolk and Suffolk for Lynn was, 
« Et reſponſ. prædict. pro burgenſ. predifie ville de 
« Lenn Epi. michi dedit Petrus de Welle, ſeneſchallus 
 lipertat. pred. ville de Leun, Epi. qui habet re- 

E 4 V ce torng 


p. 182, 
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Of the Returning Officers 


cc ena brevium et executiones eorum; and the ſtew- 


aq continued to make the returns till the reign of 


21 Journ, 
p-. 26. 


Edward the Fourth. It ſhould be obſerved, 
that this was a corporate town, and had been 
fo ever ſince the 5th year of king John. 

There are inſtances of the bailiff of the lord of 
the manor, in which' the borough is ſituated, 
nominated by him, or choſen at the leet, making 
the return of members, but chiefly among the 
burgage tenure boroughs, moſt of which, as was 
obſerved before, probably were formerly ancient 
demeſnes of the crown. 

In ſome places the returns are made 175 the 


bailiff of the lord of the city or borough; and in 


a modern caſe, the right of ſuch a returning 5 
cer was litigated. Peterborough, 1ſt Feb. 1727. 
The petitions of James Pix, bailiff of this city, 
and the dean and prebendaries of the cathedral 
church, complained, that the dean and pre- 
bendaries, by grant from Henry the Eighth, 
are lords of that city in right of their church, 
and have by their appointment a bailiff, to whom 
the ſheriff of Northamptonſhire uſed to direct 
his precept ; but though timely application was 
made to the ſheriff oh behalf of the proper of- 
ficer, he directed his precept to Robert Smith, bai- 
liff of the hundred of Naſſaburg, adjoining to the 
ſame city, and cauſed it to be delivered to him, and 

not 
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not to Pix, who demanded the ſame. There 
was a return made by Pix, which the ſheriff re- 
fuſed to annex to the precept, and another by 
Smith, which he did annex. On the gth of 
April, the merits of the return and theſe peti- 


tions were heard, and the Houſe reſolved, that . 


« the execution of the precept for electing citi- 
e zens, to ſerve in parliament for this city, cc and 
« the making the return thereof, are in the bai- 
eff of the ſaid city appointed by-the dean and 
ce chapter of the cathedral church of Peterbo- 
« rough.” The Houſe ordered the return made 
by Smith to be taken off the file, « the ſame not 
« being figned by the proper returning officer for the 
« ſaid city of Peterborough,” and that ſigned by 
Pix to be annexed, 2 

The returns for the borough of Milborne 
Port form an exception to a general rule, which 
holds good in moſt caſes, viz. that the precept 
will be a ſafe guide to go by, to diſcover who has 
a right to preſide at elections; and that the return 
muſt be made by him to whom the precept is 


directed; for there the precepts are directed to the 


bailiffs, and the return made by the ſub-bailiffs, 
or one of them. It is poſſible, that the ſtatute of 
the 7th and 8th of William the Third, cap. 25. 
might have had ſuch caſes in view; for it ex- 
preſsly requires, that the precept ſhall be delivered, 
within three days next after the receipt of the 
Writ, 


o - 
Common . 
law officers. 


— mmm 


Ib. p. 127: 


— — ID CS 


— _ .. 
© o - Aer 


==> 
_— — 


— 2 — 2 — — » 
— — 4 


5 P — 
o — 2 8 — — — II | 
= £24. <-So-_w * 3 n Fr : N — — * * — A — * 
r * & r 0 a » a Se ww + 2 - = K „ 1 2 5 
. id — . = = R$ BL Tae + Bt > FIRE - 2595 n 
A 2 


B — K 
— 


— gy — 


—— — 44 —̃ — 


— Af 
JV 7 


od l ; 
—ͤ—ñ—ĩ— — — — & 


— 


$8 
Common 
kw.oftcers, 


, 


25 Journ. pa, 


455, 457 


Of the Returning Officers 
writ, to the proper officer of every borough, and 
within his juriſdiction, to whom the execution 
of ſuch precept doth belong or appertain, and 
to no other perſon whatſoever, This ſtatute 
makes it the duty of the ſheriff to diſcover the 
proper officer, and to deliver the writ to him; 


and therefore the ſheriff can receive no other 2 
return but his; and the enquiry is not now ta 


whom the precept is directed, but to whom it 
has been delivered, The conſtitution of this 
borough is rather ſingular: it is a borough by 
preſcription, and conſiſts of nine parcels of bur- 


gage lands, each of which gives a right to vote. 
Each of the proprietors of theſe nine parcels ap- 


points a capital bailiff, who is alſo entitled to vote; 
and two of theſe capital bailiffs preſide annually 
by rotation; and theſe two may (if they think fit) 


appoint each of them a ſub-bailiff to aſſiſt in the 


execution of their offices. In 1747, a double 
return was made, one by William Biſhop, one 
of the preſiding capital bailiffs; the other by 
Arthur Anſty the younger, a ſub-bailiff, ap- 
pointed by Thomas Medlicott, the other capital 
bailiff, who had voted at the election as capital 
bailiff, and was returned as the member by An- 


ſy. It was objected to Biſhop, that he had not 


taken the oath of office; but it ſeems to have 
been clearly proved that he had taken the oaths 
eo government, and that none other was re- 


quired 


1 E cook Jundim, 
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for Cities and Boroughs. 59 
quired by the cuſtom of the place; and the Common 
committee came to no deciſion on the objec- law officers. 

tion. It was objected to Anſty, that by a reſolu- W 
tion of 2d June, 168 5, no mayor, bailiff, or other 
officer, to whom the precept ought to be di- 
rected, is capable of being elected for the ſame 
borough of which he is mayor, bailiff, or other 

p officer, at the time of election; and that the 
return made by him operated as a return by 
Medlicott, whoſe ſervant and ſubſtitute he was, 
of this objection the committee took no notice, 
but in fact over ruled it by their deciſion of the 
main point in diſpute. For although it was 
ſhewn that the preſiding capital bailiffs had, 
in many inſtances, made the returns; that the 
precepts were always directed to the bailiffs of 
the borough; and that Medlycott was preſent, 
and voted at this election; the Houſe reſolved, 
that the execution of the precept for electing 
ce burgeſſes to ſerve in parliament for this bo- 
* rough, and the making of the return thereof, 
« are only in the two ſub-bailiffs of the ſaid bo- 
ce rough, or in one ſub- bailiff of the ſaid borough, 
« if there are not two.” 

Over thoſe boroughs, which remain in the 
ſituation of vills at the common law, the conſta- 
bles uſually preſide, and have the return of the 
ſheriff's precepts. In many boroughs there are 
more than one conſtable, and they all join in 
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Of the Returning Officers 
making the return: they are generally nominated 
at the lord's leet, | | 


At Newport, in Cornwall, which has never 
had a charter of incorporation, the officers called 
vianders are annually elected at the Jord's leet, 
and are jointly the returning officers for the 
year. 

At St. Michael, a portreeve, choſen by a jury 
of the chief inhabitants out of the ſix principal 
tenants, who are called deputy lords of the 
manor, makes the return. 


II. Or cogrogATER OrFICERS. 


SoMET1MEs the charters of boroughs have de- 
{ſcribed the officers who ſhould preſide at the 
election of members, at others, that right has de- 
volved on the ſuperior corporate officer without 
any expreſs appointment; but in both caſes it 
is manifeſt that the charter is the foundation of 
their claims. In ſome places it is in the mayor, 
alderman, ſheriff, ſteward, bailiff, &c. and in 
others, veſted in more than one perſon acting 
jointly, as in the mayor and bailifis, the ſheriffs, 
the bailiffs, the guild ſtewards, &c. 

If a perſon acts as a returning officer without 
right, he is puniſhable by the houſe of com- 

mons, 


' for Cities and Boroughs. 

mons. Thus, Inverneſs, &c. 20th January, 
1722, Hugh Baillie attended according to order, 
and the Houſe reſolved « That Hugh Baillie, 
« clerk, in Inverneſs, having preſumed to act as 
« returning officer at the election of a burgeſs 
« to ſerve in this preſent parliament for the diſ- 
« ſtrict of burghs of Inverneſs, Nairn, Forres, 
tt and Fortroſe, has acted in defiance of the laws 
« of this realm, and is guilty of a high crime 
ce and miſdemeanor, and of a breach of privilege 
of this Houſe :” and for his ſaid breach of pri- 
vilege he was ordered into the cuſtody of the ſer- 
jeant at arms. Similar reſolutions were made a- 
gainſt Samuel Ireland, common clerk of the burgh 
of Kinghorn, for acting as returning officer at the 
election of a member for the diſtrict of burghs 
of Dyſert, Buratiſland, Kirkaldie, and Kinghorn, 
« when the burgh of Dyſert was the preſiding 
« burgh of the ſaid diſtrict of burghs.” Ireland 
petitioned for his diſcharge on the 31ſt of Ja- 
nuary, and was diſcharged the day aſter ; on the 
14th of February, Baillie petitioned, and was diſ- 
charged on the 15th; each upon his knees re- 
ceiving a reprimand from the ſpeaker, tand 
paying his fees. 


Ib. p- 113. 
114 
Ib. 138, 139. 


By the common law, all elections of corporate 


officers depend upon the legality of the election 
of the preſiding officer; he muſt be not only in 
poſſeſſion of the office de facto, but muſt be en- 


titled. 
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Of the Returning Officers 
titled to hold it de jure. This has in many in- 


ſtances been productive of great inconveniencies, 


and if the ſame rule prevailed with reſpect to 


the elections of members to ſerve in parliament, 


would have been the ſource of endleſs confuſion. 


To avoid this difficulty, the law: of parliament 


has departed from the general law of the land, 
and elections made under uſurping preſiding 
officers, where there has been the form of an 
election, have been uniformly ſupported. 
Winchelſea, 24th May, 1624. The com- 
mittee (with Mr. Glanville at their head) re- 
ported that © the mayor, then an intruder, disfran= 


© chiſed divers perſons that ſtood for Sir Alex. 


« Temple. Committee clear of opinion, that 
ce the election of Mr. Finch good. _ a good 
« mayor to this purpoſe.” 

The ſame point was agitated a few years after 
in the ſame borough. Winchelſea, ↄth January, 
1666. The committee reported, that the mayor 
of Winchelſea had not, within one year next be- 
fore his election, taken the ſacrament of the 
Lord's ſupper according to the rites of the 
church of England ; and that therefore the com- 
mittee, upon peruſal of the clauſe in the a& of 
parliament for regulating corporations, which 
enjoins the taking, of the ſacrament, were of opi- 
nion, © that' the return made by the mayor, of 
« the election of Mr, Auſtin to ſerve for that 

* place, 


for Cities and Boron gb, 


dk. place, was not good, but the election void.“ 


Upon this there aroſe a debate, which was ad- 
journed to the next day, when the Houſe diſ- 


agreed with the committee, 138 to 63, and Mr. 
Auſtin was reſolved to be duly elefted. 

This caſe was cited in the Portſmouth caſe, 
3d February, 1710, where the election was de- 
cided m favour of the petitioners, although a 
mayor who had not qualified under the corpora- 
tion act, preſided at the election; but it muſt be 
obſerved, that no objection was made to the 
election or return on that account. a 

In the cafe of Milborne Port, 18th June 
1717, it was objected in the petition, that Guy 
White the elder, and John Barrett alias Bar- 
wick, who had been appointed ſub-bailiffs, but 


had not qualified themſelves for thoſe employ- 


ments according to law, by taking the oaths, and 
receiving the ſacrament, took upon themſelves 
to return Michael Harvey, Eſquire. Sixth July, 


the committee reported, that Colonel Stanhope, 


the petitioner, was duly elected; and it ſhould 
ſeem that the above objection to the return of 
Guy White the elder, and John Barrett, was 
abandoned, but inſiſted upon as againft their votes 
only. It was anſwered that the ſub- bailiffs are 
not ſuch officers as are required by law to re- 
ceive the ſacrament, or take the oaths ; and that 
the chief bailiffs, to whom they are deputies, are 

not 
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Of the Returning Officers 
not required to take the oaths. Whether the 
committee entered into the conſideration of the 
validity of theſe votes does not appear. 

In the King v. Davie, lord Mansfield ſaid, 
« How many inſtances do we recollect of mayors 
e acting as returning officers after there has 
« been judgment of ouſter againſt the mayor, 
© under whom they derived their title, as at 
« Wigan, Marlow, Caermarthen; &c. ?” 

So in the caſe of minors, Clithero, 2d Febr, 
1693, there was a double return; both the candi- 
dates had equal numbers; and objections were 
made not only to votes on both ſides, but to the 
returning officer, Roger Mainwaring, who had 
preſided at the election of the ſitting member. 
It was proved, that by the cuſtom of the borough 
one of the bailiffs, called the out- bailiff, was 
choſen by the out- burgeſſes; the other, called the 
in-bailiff, by the in- burgeſſes; and that the out- 
bailiff is the chief, and has the precedence; and 
that minors could neither be admitted burgeſſes 
nor choſen bailiffs; and that Mainwaring and 
one Wilkinſon had each an equality of the out- 
votes at the election of bailiffs, and Wilkinſon 
was ſworn in, but Mainwaring was refuſed to be 
ſworn in, becauſe he was not of age. It does 
not appear on what point the committee formed 
its deciſion 3. but they reſolved that the fitting 
member was duly elected. The Houſe after- 

wards 
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wards diſagreed (162 to 140) and voted it to be 
a void election (188 to 108) but upon what 
ground does not appear. 


Whenever it is diſputed who is the legal re- 
turning officer, which often happens in caſes of 
double returns, the deciſion reſted formerly with 
the houſe of commons, and now reſts with the ſelect 
committees; which committees, by the 28 Geo. 
III. c. 52. ſ. 25. are impowered, when they are 
of opinion that the merits of any petition does 
wholly, or in part, depend on any queſtion or 
queſtions which ſhall be before them, reſpecting 
the right of chuſing, nominating, or appointing 
the returning officer, who is to make return of 
ſuch election, to require from each ſide ſtate- 
ments in writing of the right of election, or of 


chuſing, nominating, or appointing the returning 
officer, for which they contend. The caſes 


. 65 
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ſound in the Journals naturally claſs themſelves 
into thoſe affecting the right of officers by the 


common law, and officers by virtue of charters 
of incorporation. Of the former ſort are the 
following: | 

Minehead, 21ſt May, 1717. A petition of 
George Speke, eſquire, lord of the manor of Al- 
combe, in this borough, was preſented, complain- 
ing, that John Jones and George James had 
declared themſelves conſtables of the borough ; 
and aſſerts, that the ſaid conſtables have no au- 
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Of the Returning Officers 
thority in any part of the manor of Alcombe; 
but that the tything man choſen in the ſaid ma- 
nor is the only proper officer. 2 3d May, it ap- 
peared, that the high ſheriff had ſent tw» pre- 
cepts to the borough, both dated the ſame day, 
and directed to the burgeſſes and electors, with 
orders to deliver the ſame to the conſtables; and 
that the occaſion of ſending the ſecond precept 
was, tor fear there might be a miſtake in the firſt, 
which had been made out by a clerk in the ab- 
fence of the under-ſheriff; and though in this 
overſight the diſpute about the return originated, 
it does not appear that any notice was taken of 
it by the Houſe. Both the precepts were deli- 
vered to John Jones, one of the conſtables, who 
ſigned a receipt for one of them as conſtable, and 
the other without giving himſelf any deſcription. 
The fitting members, when they had polled all 
they could, withdrew to a private houſe, and 
finding they had a majority on the poll as it then 
flood, ſuch of the electors as retired with them 
made a return of the fitting members, and diſ- 
patched it immediately to the ſheriff, who ſent it 
to the clerk of the crown, In the mean time 
the conſtables went on with the poll, and on 
cloſing the books found the petitioners had the 
majority. They were accordingly returned to 
the ſheriff, who reſuſed to receive the return, 
having ſent the other one to thè clerk of the 
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crown twenty-four hours before. - No precept 
was annexed to either of them. The Houſe 
reſolved, that the indenture ſigned by the bur- 
geſſes of this borough, in return to the ſheriff of 
the county of Somerſet's precept for electing 
burgeſſes to ſerve in the preſent parliament for 
the ſaid borough, not being ſigned by John 
Jones, one of the ſaid burgeſſes, io whom the ſaid 
ſheriff cauſed his precept to be delivered, is an undue 
and inſufficient return ; and then, That the in- 
denture ſigned by the ſaid John Jones, and other 
burgeſſes of the ſaid borough, and which was 
rendered to the ſaid ſheriff, is a due and ſufficient 
return. And it was ordered that the clerk of 
the crown ſhould take off from the writ the 
former indenture, and that the ſheriffs ſhould re- 
ceive and annex the latter. The conſtables and lord 
of the manor having petitioned to be heard, 
they were heard on the 13th of June, 1717, as 
to the right of the conſtables to preſide at elec- 
tions; © and the couhſel againſt the petition of 
ce the conſtables objecting to the conſtables pro- 
c ceeding on their petition, for that the queſtion 
« who was the returning officer is a matter of 
« private property triable at law; and that this 
« Houſe never took upon them to determine 
« ſuch a queſtion ;” the counſel were ordered 
to withdraw, and then being called in, were ac- 
quainted by the Speaker, by order of the Houſe, 
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Of the Returning Ofner ; 
« That this Houſe will not ſuffer them to diſ- 
ec pute the privileges of the Houſe.” The Houſe 
then went on, and at laſt reſolved, that the con- 
ſtables of this borough are the proper officers to 
whom the precept for electing burgeſſes to ſerve 
in parliament for this borough ought to be deli- 
vered, and to whom the execution of the ſaid 
precept doth belong. The merits of the petition 


of Thomas Gage, and Samuel Edwin, eſquires, 


againſt the election of the members returned by 
the indenture ſigned by John Jones, and others 


of the burgeſſes, were proceeded on at a future 


day. | ; | 

Minehead, Jan. 8, 1721. The conſtables 
petitioned the Houſe againſt a return, becauſe 
the ſheriff had delivered the precept for the elec- 
tion to John Viccary and Joſeph Sherry, not be- 
ing the conſtables, and had accepted their return, 
and refuſed that of the petitioners, in defiance of the 
above refolution. On the ꝗth of January, after 
proving the appointment of the petitioners to be 
conſtables, by an entry in the court rolls of the 
manor, and reading the reſolution of the 13th of 
June, 1717, the clerk of the crown was ordered to 
take off from the file the indenture ſent by. Vic- 


cary and Sherry, and annex that which had been 
ſigned and tendered by the conſtables. The 


Houſe further reſolved, That John Viccary 
and Joſeph Sherry, having preſumed to act as 
returning 


for Cities and Boroughs. 
returning officers at the late election of a burgeſs 
to ſerve in this preſent parliament for this bo- 
rough, in defiance of a reſolution of this Houſe, 
are guilty of a high crime and miſdemeanour, 
and ordered them into cuſtody of the ſerjeant at 
arms; and Henry Stroude, eſquire, late high- 
ſheriff of the county of Somerſet, Mr. Day, his 
under-ſherifft, and others, were ordered to attend. 
On the 23d, the meſſenger reported that Mr. 


Stroude was in bed, and infirm, and by reaſon of 


his age and infirmity unable to travel ; and the 
county clerk was called in and examined, and at 
laſt, after examining Mr. Day, and the conſtables, 
it was reſolved, That Day, late under-ſheriff 
for the county of Somerſet, having delivered the 
ſheriff's precept for electing a burgeſs to ſerve in 
parliament for this borough to John Viccary and 
Joſeph Sherry, two of the burgeſſes for the faid 
borough, but not conſtables thereof, is guilty of a 
breach of truſt, and contempt of the authority of 
this Houſe, and he was ordered into cuſtody of 
the ſerjeant at arms. 

Milborne Port, in 1775. The conſtitution 
of the borough has been ſtated before; and at 
this time part of the nine bailiwicks, into which 
it is divided, belonged to Mr. Medlicott, 
and part to Mr, Walter, In the year 1773, 
Medlycott had the appointment of one of the 
ſub-bailiffs, Walter of the other; Medlycott 
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nominated Elias Oliver, Walter nominated 
Robert Baunton. In 1774, it was Medlycotr's 
turn to nominate both the ſub bailiffs. It ap- 
peared that the court-leet for appointing ſub- 
bailiffs had always been holden, both before and 
ſince the ſtyle was altered, on the firſt Tueſday 
after Pack-monday fair, held at Sherborne, in 
Dorſetſhire, -on the firſt Monday after Michael- 


mas day, which is called Pack-monday. On the- 
third of October, 1774, the precept for the elec- 


tion was delivered to Robert Baunton, who gave 
his receipt for it, and he and Oliver concurred in 
appointing the 10th for the day of election. On 
the fourth (being the firſt Tueſday in October, 
N. S.) Oliver, with Medlycott and others, bioke 
into the town-hall, and nominated the capital 
reigning bailiffs for the year enſuing, who ap- 
pointgd John Newton, junior, and John Peck- 
ham, to be their ſub- bailiffs; at the ſame time 
Olrver was appointed a conſtable, and ſworn into 


office. On the 10th the election came on, and 


there were three polls taken, one by Baunton, 


who returned Walter and Brown; one by Oliver; 


and a third by Newton and Peckham ; by each of 
the two laſt Luttrel and Wolſeley were returned. 
Whether Newton and Peckham were the legal 
returning officers depended much on the validity 
of the court leet, holden on the 4th of October, 
which was objected to as not regularly held ac- 


cording 


Col! 


reg 
the 


for Cities and Boroughs. 
cording to the ſtatute for altering the ſtyle, and 


| 71 


Commons 


as being held fraudulently, and ſo void. But it decide who 


was further argued, that if their appointment was 
regular, yet that the two former ſub-bailif, being 
the returning officers when the precept was deli- 
vered, and one of them having received and given 
his receipt for it, they were the only perſons 
competent to make the return, according to the 
7 and 8 W. III. c. 25. ſ. 1. To this it was 
anſwered, that the object of the act was only to 
fix who ſhould execute the precept where there 
were different perſons claiming to be returning 
officers, but that here the new officer is in the cye 
of the law the ſame officer as the old one, and 
that many inſtances of this kind had occurred 
ſince that act paſſed, but no diſpute had ever 
ariſen about it, even when elections had been 
conteſted. If the appointment of Newton and 
Peckham was void, then it was material to ex- 
amme into the reſpective rights of Oliver and 
Baunton to make the return. To Oliver it was 
objected, that by accepting the office of conſtable, 
he had abdicated the office df ſub-bailiff, which 
it was proved had never been known to be held 
by the ſame perſon at the ſame time. To this 
was anſwered, that the offices were not incompa- 
tible ; that he had only acted as a man doubtful of 
the law ; and if after he was appointed conſtable 
he had refuſed to act, he might have been in- 
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dicted ; and that if the court leet held on the 4th 
was void, he never was appointed conſtable, but 
remained in his former office of ſub-bailiff; 
and if his return was bad, Baunton's muſt be bad 
alſo, and both muſt be void. The committee 
reſolved, © That the return made by John 
c Newton, junior, and John Peckham, of Mr. 


ce Luttrel and Mr. Wolſeley, was an illegal re- 


« turn; and that the other two returns appeared 
© to the committee to be ſo complicated toge- 
< ther, that they thought it their duty to go upon 
ce the merits of the election, without previouſly 
« deciding between them.” The committee 
accordingly examined the merits of the election, 
and at length reſolved, firſt, that Walter, and 
then that Browne, was not. duly returned; then 
that Mr. Luttre] was duly returned “ by the 
© return executed by Elias Oliver,” and the fame 
with reſpect to Mr. Wolſeley ; and they decided 
alſo in favour of their election. 


Queſtions concerning the competency of re- 
turning officers, claiming to be ſuch by virtue 
of charters of incorporation, have ariſen more 
frequently than reſpecting officers at the common 
law. 

Truro, ad of February, 1688. There was 
a double return; and Colonel Birch reported 
from the committee, © That Henry Slade, at the 


&« time 


« t 
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ce time of the election of burgeſſes to ſerve in 
« this preſent convention for the borough of 
« Truro, in the county of Cornwall, in purſu- 
« ance of his Highneſs the Prince of Orange's 
cc letter, was the proper officer who had right 
« to make return of burgeſſes to ſerve for the 
« ſaid borough ;” and the Houſe agreed. 

Plympton, 27th of October, 1691. The pe- 
tition of Richard Strode, eſquire, complains 
that * one John Tozer having, by indirect 
ce means, gained the precept, and uſurping the 
c office of mayor, and thereby the execution of 
« the precept, though he lived two miles from 
« the borough, and was not legally qualified, 
ce nor choſen to be mayor,” threatened the peti- 
tioner's voters, refuſed their votes, &c. 

Banbury, 1 3th of March, 1700. At the time 
of election, and for two years before, there had 
been two contending mayors, and which was 
the proper officer to make the return, was the 
queſtion before the committee, for they had both 
made returns. It was agreed, that Mr, Thorp 
was mayor of Banbury, and died before his 
year was up, on the 25th of February, 1698 ; 
and the diſpute was, who was his ſucceſſor. 
Charters, bye-laws, and living witneſſes were pro- 
duced ; the committee examined into the rights 
of the different parties, and at laſt reſolved, that 
Charles North, eſquire, was duly elected; to 
Bo | pL which 
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which the Houſe agreed, by a conſiderable ma- 


Jority, the numbers being 211 to 111. 


Orford, 25th of March, 1701. The petition 
alledged, that the high ſheriff of Suffolk, “ with 
tc an intention to make a falſe return, delivered 
ic his precept to one John Saunders, to whom 
te the execution thereof did not belong ; which 
ce the ſaid ſheriff and Saunders well knew 
« by a ſolemn trial at bar, in Michaelmas term 
&« laſt.” It appeared, that previous to the elec- 
tion notice was given to the, high ſheriff that 
a Mr. Haftings was mayor of Orford, and ex- 


pected the precept, and to Saunders not to 


meddie with the precept; and a copy of a ver- 
dict in a trial at bar againſt one John Morgan, 
in which it was proved the queſtion was, whe- 
ther Morgan was the real mayor, was left with 


each of them. It was further proved, that 


Haſtings demanded the precept from Saunders, 
but he refuſed to deliver it. Saunders gave no- 
tice of the day of cleftion, and at the time ap- 
pointed went to the town-hall, and then the 
ſitting members were elected; and when Saun- 
ders and his friends were come out of the town- 
hall, Haſtings, and ſeveral of the freemen, went 
into it, and elected the petitioners. * T he pe- 
ce titioners counſel inſiſted, that they could make 
« it appear that John Saunders was not the 
e lawful mayor, the ſaid Saunders claiming un- 

* der 
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ce der Morgan. To which point the committee 2 
« did not think fit to hear them, But it not — 
« being pretended that public notice had been officer. 

« given of the ſaid election by Haſtings, neither ———— 
« eyer had he the precept ; and it alſo appear- 

« ing that no perſon proteſted againſt Saun» 

« ders's proceedings while he was in the town+ 

« hall, or any one demanded a poll of him;“ 

the committee refolved, that the fitting members 
were duly elected; and the Houſe (after a mo- 
tion to re- commit the merits of the election had 
been negatived) agreed. 

Dartmouth, 28th of May, 1701. There were, 13 Journ. 
at the time of the election, two perſons pre- P. 581. 
tending to the office of mayor; viz: Mr. Floud 

| and Mr. Bully. 
The mayor enters upon his office on the 

Monday after Michaelmas. Mr. Floud, from 
the ſaid day, had kept the town courts, had 
the mayor's ſeat in the church ; and tf ther, 

Mr. Bully, had the ſeal and maces of the 
corporation. The precept was delivered to 
Mr. Bully, which was afterwards demanded by 
Mr. Floud, and denied him by Bully, who 
after gave notice of the election, and went 
at the time appointed to the town-hall, which 
he found Mr. Floud in poſſeſſion of; where- 
upon he adjourned to Beſcone, and proceeded 
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to election in that place, whither Mr. Floud 
followed him, and two polls were taken, one by 
each of the reputed mayors; and Mr. Bully 
ſent an indenture to the ſheriff, importing, that 
the fitting members were duly elected. Both 
theſe were ſent up by the under-ſheriff to Mr, 
Granger, who acted for him in London, with 
direction to him to adviſe upon it if he did ſee 
occaſion ; and Mr. Granger offered the petition- 
ers ta return both, if they thought fit; but they 
not agreeing thereto, Mr. Granger returned the 
indenture ſent to the ſneriff by Mr. Floud, upon 


which the ſitting members were returned to 


the Houſe. The committee went into the me- 
rits of the election, and determined the ſitting 
members to be duly elected, without making 


any reſolution on the right of either of the con- 


tending parties to be the returning officer. 

& Devizes, 27th of November, 1708. A 
« petition of Thomas Webb, ſerjeant at law, 
© on the behalf of himſelf and others, being the 
« majority of the common council of the bo- 
« rough incorporate of the Devizes, in the 
« county of Wilts, was read, ſetting forth, that 
the right of electing burgeſſes to ſerve in par- 
« liament for the ſaid borough, is only in the 
mayor and burgeſſes; that a writ iſſping to 
the high ſheriff, for chuſing two members to 


« ſerve 
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4 a ſerve in this parliament for the ſaid borough, Commons 
; « Joſiah Diſton, a Blackwell-hall factor, pre- {<5 _ | 


ce yailed upon Robert Payne, gentleman, the officer. 
« under-ſheriff, to deliver his precept to John 
« Fyles, eſquire, as mayor of the ſaid borough 
« (although Mr. Eyles was not mayor, nor ſo 
«© much as a member of the body corporate, 
« there being at that time no mayor) who, at 
« the inſtigation of the ſaid Mr. Diſton, un- 
« dertook, and did execute the ſaid precept, and 
« hath returned Paul Methwen, eſquire, and the 
« ſaid Mr. Diſton, to ſerve as members in parlia- 
« ment for the ſaid borough, though they were 
« not legally choſen; that the petitioner is, and, 
« when the precept was executed was, recorder 
c of the ſaid borough, and one of the common 
« council, and, as recorder, is (by the charter 
cc of the ſaid borough) the chief officer in the 
« yacancy of a mayor; and that he and others 
« of the common- council, making a majority 
« thereof (before the ſaid John Eyles executed 
the ſaid precept) ſent to forbid the ſame, and 
« demanded the precept, and, for the reaſons 
© aforeſaid, not only refuſed 1 attend, and give 
* their votes, but ſent a proteſtation in writing 
| « againſt his proceedings; and therefore the ſaid 
| e borough is not duly repreſented in this parha- 
«© ment.” This petition was ordered to be heard 
at the bar of the Houſe on the 28th of April next, 
but 
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Of the Returning Officers 
but in the mean time parliament was prorogued, 
and it was not renewed. wa 
Bewdley, 8th of February, 1708. After the 
merits of the election had been heard at the bar 
of the Houſe, the queſtion was put, © That 


e Thomas Smith, who was about Michaelmas, 


« 1707, choſen bailiff of the borough of Bewd- 
« ley, and againſt whom an information in the 
ce nature of a quo warranto was brought, and 
e judgment given for him thereupon, was right- 
ce ful bailiff of the ſaid borough at the time 
ce of the election of a burgeſs to ſerve in this 
<« preſent parliament,” and negatived, 211 to 
132; and then it was reſolved, © that Thomas 
« Slade, nominated bailiff of the borough of 
« Bewdley, by a charter granted by her ma- 
« jeſty, for maintaining the peace and good go- 
« yernment of the ſaid borough, was rightful 
&« bailiff of the faid borough at the time of the 
* election of a burgels to ſerve in this preſent 
« parliament.” 

December the 1ſt, 1710.% The ſame queſtion 
was again agitated, and the pom to be decided 
was, whether one Joſeph Tindal, Bailiff under 
the new charter, or one John Rock, bailiff un- 
der the ancient charter, was the legal returning 
officer. The high ſheriff for the county ſent his 


precept to Tindal, though Rock had given the 


ſheriff notice that he was batliff, and the proper 
officer to make the return. Rock being. in- 
8 formed 
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formed the precept was ſent to Tindal, caufed 
public proclamation to be made on the 6th of 
October, that the election would be on the 1 1th 
of October, when the petitioner, Salway Win 
nington, was unanimouſly elected ; and by in- 
denture under their common. ſeal he was re- 
turned to the ſheriff, who refuſed to accept the 
return. Ninth of December, the Houſe reſolved, 
that Rock was rightful bailiff of this borough 


TW. "6 SD 


Winning:on was duly elected. 
It appears, in 1715, that the conteſt was re- 
newed, on a return made by one Nicholas Ward, 


and Mr. Winnington, who was returned again 
by Rock as bailiff under the old charter, and 
the bailiff and burgeſſes under that charter pe- 
titioned on the 3oth of March, but on the 24th 
of May their petitions were withdrawn, 
Camelford, 8th of May, 1711. One queſtion 
was, whether Mr. Edward Cloake or Mr. God- 
frey White was the legal mayor, and ought to make 
the return. The committee reſolved, that it 
was their opinion, that Mr. Edward Cloake was 
legal mayor, and ought to make the return. 
Oakhampton, 1791. . The queſtion upon the 
return depended on, whether the mayor or port- 
reeve was the legal returning officer. The firſt 
ſtatement made by virtue of the 28 Geo. III. 
e. £2, 


at the time of the election; and that Mr. 
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c. $2. on one fide was, that the mayor choſen by 
the capital and aſſiſtant burgeſſes of the borough 
according to its Charter; on the other, that the 
portreeve for the time being was the returning 
officer. And the committee reſolved (probably 
becauſe it thought the petitioners had in their 
petitions admitted the portreeve to have been 
legally choſen) that they did not think. it ne- 
ceſſary to ſtate the right of chuſing, nominating, 
and appointing the portreeve : afterwards, hdw- 
ever, both ſides were required to ſtate the right 
of chuſing, nominating, or appointing /the re- 
turning officer, for which they reſpectively con- 
tended, becauſe the merits of the election in 
ſome degree depended upon it. Both parties 
gave in ſtatements in the ſame words as at 
firſt; and the committee determined, that, upon 
the laſt- mentioned ſtatements delivered in, the 
portreeve is not, and the mayor is, the re- 
turning officer. of this borough; and the can- 
didates returned by the mayor were declared 
duly returned and elected. | 


From the caſes of Bletchingly and Old Sa- 
rum, before cited, it appears that the houſe of 
commons was at one period diſpoſed to hold, 
that none could preſide at an election who was 
not himſelf an elector; and rather than that 


ſhould be permitted in the caſe of Bletchingly, 


IT 


el. 
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it was decided, that the precept ſhould be deli- 


vered to ſome one of the electors, and he might 
give notice to the reſt of the time of election. 
In the caſe of Old Sarum, it was diſputed, 
whether the bailiff ought to preſide ; but in both 


theſe boroughs the bailiffs have, in fact, pre- 


ſided at ſubſequent elections; and the 7 and 8 
W. III. c. 25. ſ. 21. by requiring that the pre- 
cept ſhall be delivered to the proper officer * to 
« whom the execution of ſuch precept doth be- 
« long or appertain, and to no other perſon 
« whatſoever,” implies that there muſt be ſome 
known returning officer in every parliamentary 
diſtrict. « 

The duty of the returning officer does not make 
it neceſſary that he himſelf thould have a right to 
vote ; the writ or precept i is the foundation of his 
authority, and all that is thereby required is, 
that he ſhall cauſe to be elected a repreſentative to 
ſerve in parliament for the place over which he 
preſides, and to make known how he *has ex- 
ecuted the writ or precept; ſo that when he 
has computed the yotes, and made his return, 
his duty is performed. 


Numerous inſtances might be produced of p. 47, 50. 


boroughs, beſides thoſe of Bletchingly and Old 


Saruty before mentioned, where the returning 
officer has no vote himſelf, and his duty at the 
election is, to take the ſuffrages of others, and 
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Returning 
officer not 
an elector. 


8 * 


P · AD, 21. 


ite Returning Officers 
return the candidate who has the majority. Such 
muſt be the caſe at every election, where it is 
the duty of a corporate officer to preſide, and 
the right of voting does not depend on corpo- 
rate franchiſes, as at Reading, Abingdon, and 
many other places, unleſs there ſhould happen 
to be an exception in his favour, founded on im- 
memorial uſage, or expreſsly made by the charter, 
Anciently, the ſheriff directed his precept to the 
principal municipal officer of every borough, who- 
ever he might be, whether the original com- 
mon law officer, as conſtable or bailiff, or 
through royal favour dignified with the title of 
mayor, alderman, &c. Thus, in the caſes of 
Ayleſbury, Minehead, and others, the conſta- 


bles and bailiffs were the returning officers till 


they were ſuperieded: by a mayor or other cor- 
porate officer appointed by royal charter to 
preſide over their reſpective diſtricts; but when 
the corporate bodies, founded by thoſe charters, 
were diſſolved, the conſtables and bailiffs reſumed, 


and till enjoy, their ancient rights. It may be 


obſerved, that in the boroughs juſt alluded to, the 


right of voting exiſted at the common law before 
charters of incorporation were granted, but where 
that right is founded merely on charter, it ſhould 
ſeem, that ſo long as the corporate body has ex- 
iſtence, and can continue itſelf, and provide for 

i ? the 


C 
for Cities and Boroughs. 
the government of the diſtrict over which its 
power was originally meant to extend, the loſs 


$3 
Returning | 
officer not 
an elector. 


of its head'officer ſhall not authorize the ſheriff — 


to ſend his precept to the conſtable or bailiff, 
but it ſhall be delivered to the next exiſting 
corporate officer, according to his precedence. 
Thus at Durham, where for ſome years beſore 
the obtaining of its preſent charter there had not 
been a legal mayor, and the capacity of electing 
one in future was loſt. And ſo at Helſton, where, 
from the want of an integral part of the corpora- 
tion, the magiſtracy « of the borough having ceaſed, 

and the remaining corporators being diſabled 
from either exerciſing the functions intended for 
its government, or ſupplying that integral part, 
the court of king's bench determined that it was 
diſſolved, and that a new charter might bę granted. 
The caſe of this latter borough (in 1790) will be 
ſtated in a ſubſequent chapter. The corporation 
were at laſt reduced to one ſurviving freeman, 
and he claimed ſolely to elect the two members, 
and act as returning officer alſo. There were 
two returns, one by him, and another by the 


mayor under the ne charter. The ultimate de- 


ciſion, both on the merits of the return and elec- 
tion, was made on the ground, that the right of 


the ancient corporators had been transferred 
to the new ones. 


G 2 It 


Rex v. Paſs- 
more, 3 Term. 
Rep. B. R. 
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Attempt to 
corrupt re- 
turning 


officers pu- 


> nithable: 


Of. the. Rethrning Officers 


It is the conſtant practice of the houſe of com- 
mons to puniſh with great ſeverity the partiality 


or corruption of the returning officer; and in 


L—_—  lke manner it will puniſh any attempt made to 


27 Journ, 
p- 290. 


corrupt him. Milborne Port, 22d of April, 
1755. A complaint being made to the Houſe, 
« that an undue attempt had been made to 
« influence the returning officer for this bo- 
« rough, in making a return of a member to 
te ſerve in parliament for the ſaid borough, by 
te the offer of a ſum of money to be depoſited 
« for that purpoſe;” and a letter, ſigned Henry 
Robins, directed to Mr. Hallett, probably 
the returning officer, was produced and read, 
in which that depoſit was offered for that 


purpoſe; but the Houſe being informed, 
ce that the ſaid letter did not come till very 


cc lately into the poſſeſſion of the perſons at whoſe 
tc requeſt the ſaid complaint was made; and that 
ſince the time that the ſaid letter bears date, 


an offer of a ſum of money, for the purpoſe 


mentidned in the faid letter, had alſo been made 
to the ſaid Mr. Hallett by three other - perſons, 


they, together with the ſaid Henry Robins, 


were | ordered to attend the Houſe on that day 
fortnight. The | Houſe was prorogued three 


days afterwards, and the proſecution of theſe 


offenders dropped. Here it 1s obſervable, that 
x the 


\ 


rei 


for Cities and Boroughs. 


the complaint of the endeavour to corrupt the 
returning officer might, for any thing appearing 
on the Journals, -originate with perſons wholly 
ſtrangers to the borough and its elections; it 
clearly was not made by the returning officer 
himſelf, nor any of the candidates; nor is there 
any thing to ſhew that it was ſet on foot by 


electors, or other perſons W in the due 


return of members. 

With a laudable jealouſy of a practice, which 
tended to deſtroy the independence of returning 
officers, the legiſlature, in the ninth year of the 
reign of Queen Ann, reciting, that * whereas, 
“in divers counties, boroughs, towns corporate, 
« and cinque ports, where the mayor, bailiff, or 
« other officer or officers, to whom it belongs to 
« preſide at the election, and make return of 
« any member to ſerve in parliament, ought to 
« be annually elected, the ſame perſon hath 
«© been re- elected into ſuch office for - ſeveral 
0 years ſucceſſively, which hath been found in- 
« convenient; enacted, © that no perſon. or 
« perſons, who hath been or ſhall be in ſuch 
« annual office for one whole year, ſhall be ca- 
« pable to be choſen into the ſame office for 
« the year immediately enſuing ; and where any 
ſuch annual officer or officers is or are to con- 
tinue for a year, and until ſome other perſon 
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Of the Returning Officers, &c. 
or perſons ſhall be choſen, and ſworn into 
ſuch office, if any ſuch officer or officers ſhall 
voluntarily and unlawfully obſtruct and pre- 
vent the chuſing another perſon or perſons to 
ſucceed into fuch office -at-the time' appointed 


for making another choice, ſhall forfeit one 


hundred pounds for every ſuch offence, to 


be recovered, with coſts of ſuit, by ſuch per- 


ſon as will ſue for the ſame in any of her 
majeſty's courts of record before menti- 
oned, (a) by action of debt, bill, plaint, or 
information, wherein no eſſoin, protection, or 
wager of law, ſhall be allowed, nor any more 
than one imparlance; one moiety thereof to 
her majeſty, her heirs, and ſucceſſors, and the » 
other moiety to him or them that will ſue for 
the ſame,” , 


(a) The courts before mentioned in this act, and here 


alluded to, are the court of queen's bench, the conrts of 
ſeſſions of counties palatine, and the courts of grand ſeſſions 
in Wales. 


CHAP. 


1 37 ] 


C HAF. "Uh 


or THE CARRIAGE AND DELIVERY OF THE 
WRIT OF SUMMONS, 


HE writs of ſummons are directed re- 

ſpectively to the ſheriffs of counties; the 
chancellor of the dutchy of Lancaſter ; the biſhop 
of the county palatine of Durham, or his tem- 
poral chancellor; the chamberlain of the county 
palatine of Cheſter, his lieutenant, or deputy ; 
the lord-warden of the cinque ports, or his de- 
puty; and the returning officer or officers ↄf the 
cities and boroughs being counties of them- 
ſelves. | | 


The form of the writ, which goes to the 


' ſheriffs of the ſeveral counties of England and 


Wales, may be ſeen in the firſt volume of this 
work, and the other writs do not vary, except 
in the formal parts, Theſe writs appear to have 
been iſſued, from the moſt early times, by the 
clerk of the crown in the court of chancery; 
but the mode of conveying them to the ſheriffs, 
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Of the Carriage and Delivery 


or other officers, ſeems not to have been ſet- 
tled till after the reſtoration. In the caſe of 
Hertford, 7th of May, 1628, is the following 
entry: © Ordered, the writ for a new election 


c of a burgeſs at Hertford, to be by Mr. 


« Spencer forthwith ſent down for an election 
« to be there made; or elſe, that he forthwith 
ce deliver the fame unto the knights of the 
4 county of Hertford, or one of them, that they 
« may take order for the preſent ſending down 
te thereof accordingly.” 

It is probable from the following caſe, and 
that of Brecon county, 22d of November, 1667, 
which will be ſtated preſently, that, it was uſual 
for the clerk of the crown to deliver the writ to 
the perſon who produced the warrant for making 
it out. 

Ludgerſhall, 12th of July, 1660. gin miſ- 
carriage of the writ formerly iſſued, the com- 
mittee reported, that the clerk of the crown 
delivered the writ to the perſon that brought 
the warrant, but no notice was taken of his 


name. The Houſe paſſed no cenſure upon the 
clerk of the crown, but ordered a new writ, 


and deſired the lord chancellor to ſuperſede the 
former one. 

The diſcretionary power thus left with the 
clerk of the crown 7 frequently abuſed to an- 


ſwer the views of candidates, but the Houſe ſeems 
| not, 


of the Writ of Summons. 


not, till of late years, to have been ſtrict in 
enquiring after, or ſevere in puniſhing delays, 


89 


By whom 
conveyed. 


In the caſe of Milborne Port, 1 3th of Auguſt, 8 Journ. al 
1660, it was ordered, that Mr. Henry Mil- P. 118. 


borne be ſummoned to anſwer the miſdemeanor 
with which he was charged, in taking from the 
clerk of the crown the writ, and keeping the 
ſame unexecuted, whereby the Houle was de- 
prived of a member to ſerve for the ſaid bo- 
rough. 


Wigan, 3d . 1660. The Houſe 1b. p. 146. 


being informed, that a writ for a new election 
for this borough was delivered by the. clerk of 
the crown to one Mr. Stoughton, who detained 
the ſame in his hands, whereby the execution 
thereof was delayed, and the Houſe deprived of 
a member, that writ was ordered to be ſuper- 
ſeded by the lord chancellor and the chancellor 
of the dutchy reſpectively, and another to be 
iſſued. 

Brecon county, 22d of November, 1667. 
Serjeant Charlton reported from the committee 
of privileges, as to the buſineſs of ſuppreſiing 
the writ, that the clerk of the crown did, on che 
14th of Auguſt laſt, receive Mr. Speaker's war- 
rant for iſſuing of the writ by the hands of 
Colonel Jefferyes, to whom he delivered it the 
next day; and that the writ was now delivered 

tg 


Ib. p. 317. 
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Of the Carriage and Delivery 
to the ſheriff, and the election to be on Wed- 
neſday next. | 


The Houſe ſeem to have been ſatisfied with 
this report, but « Ordered, that for the future, 


« when any writ ſhall be delivered, the party 


© that doth receive the writ ſhall deliver, or 
tc cauſe the ſame forthwith to be ſent, to the 
« proper officer of the place for which the elec- 
ec tion is to be made.“ 

February 18th, 1662. Ordered, © That the 
ce lord chancellor be deſired by Mr. Speaker, to 


* take care, when any writ ſhall be ſealed for 


« a new election of any member to ſerve in 
te parliament, that ſuch writ be forthwith ſent 
* and delivered to the proper officer of the place 
& for which the election is to be made.” 
January 25th, 1664. The Houſe being in- 
formed, that ſome writs heretofore iſſued for 


electing new members to ſerve in parliament, 


have muſcarried, Ordered, that Mr, Speaker 
do attend the lord high chancellor of England, 
and deſire him, that he would be pleafed to give 
order, that when any writs for electing new 
members are ſealed, the ſame be delivered to 
the proper officer for executing ſuch writs, or in 
caſe he be not in town, then to one of the 
knights that ſerve for the county into which the 
writ ſhall iſſue. | 


Tamworth, 


| of the Writ of Summons. 


Tamworth, 22d of November, 1669. Upon 


a complaint of ſome neglect or miſcarriage 
committed by. Mr. Serjeant Flint, a member 
of the Houſe, in detaining in his hands the writ 
for electing a member to ſerve for this town, 
whereby the election had been delayed, a witneſs 
was examined ; and the Houſe being of opinion 
that there was a miſcarriage in this matter by 
the ſaid Mr. Sereant Flint, he was reprimanded 
by the Speaker, by command of the re 8 for 
the ſame, and excuſed. 

April 13th, 167 5. It was ordered at the be- 
ginning of the ſeſſion, © That Mr. Speaker 
« do give order to the clerk of the crown to 
cc take care that the writs for the election of 
© new members be delivered to the ſheriff, or 
«« proper officer.“ 

October 21ſt, 1678. Ar the beginning of 
the ſeſſion it was ordered, Thu Mr. Speaker 
ce be deſired to give notice to the clerk of the 
* crown to take care that the writs for the 
« new election be delivered to the hands of the 
« high ſheriffs of the reſpective counties; and 
<« that the Houſe do expect an account there- 
« Of.“ | 
October 31ſt, 1678. The clerk of the crown 
being called in to give an account to the Houſe, 
touching the writs for electing new members, 
acquainted the Houſe, that he delivered the writs 

to 


Ib. p. 316. 
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Of the Carriage and Dellvery 


By whom to Mr. Harris, ſervant to my lord chancellor, 


conveyed. 


11 Journ. 


P» 50. 


Ib. p. 184. 


to be ſealed; and that he ſnewed him the order 
of the Houſe, and demanded of him to have 
the writs again, when they were ſealed; and 
that Mr. Harris told him, that my lord chan- 
cellor would take care to ſee the writs delivered. 
The Houſe then appointed a committee to 
enquire into the delays of iſſuing forth and ſend- 
ing down the writs for electing of new members. 
But no report appears in the Journals. 

January 8th, 1693. Ordered, that the clerk of 
the crown do take care that the writ far clacting 
of a burgeſs to ſerve in this preſent parliament 
for the borough of Wigan, in the county of 
Lancaſter, be, without further delay, ſealed to- 
morrow, and be immediately after ſent to the 
chancellor of the county palatine of Lancaſter. 

Cardiganſhire, 7th of December, 1694. Upon 
complaint that the writ was not delivered to the 
ſheriff, it was reſolved, “ That all the writs for 
cc the electing of members to ſerve in parlia- 
e ment be immediately ſent to the proper 
cc officers for execution thereof, with all conve- 
« nent ſpeed.” 

In the foregoing orders and reſolutions, it is 


obſervable, that the clerk of the crown 1s gene- 


rally conſidered as reſponſible for the due deli- 
very of the writs ; but from about the beginning 
of the preſent century, it has been the duty of 

the 


of the Writ of Summons. © 


the meſſenger atteriding the great ſeal, an officer 
whoſe name does not occur before upon the 
Journals, to convey and deliver them. But as 
it would be impoſſible for him to deliver all the 
writs made out for a new parliament in perſon, 
he has generally acted by deputy in the con- 
veyance ; and the only reſtriction laid upon him 


by the houſe of commons, in the choice of a 


deputy, ſeems to have been, that he ſhould not 

tranſmit it by a candidate. A 
Weſtmoreland, 11th of December, 1704. on 

complaint that there had been ſome indirect 


practices in ſending down the writ for electing 


a knight of the ſhire for this county, the clerk 
of the crown and the meſſenger were ordered to 
attend. 12th of December they attended. It 
appeared, that the writ had been made out on 
the 25th of October preceding; and the meſſen- 
ger in his defence ſaid, that he received it on 
the 26th, and being informed there was no con- 


14 Journ. 
P- 453+ 


Ib. p. 454 


teſt, he delivered th ſame to one Mr. Ridley, 


who promiſed it ſhould be delivered to the 
ſheriff; that he delivered it to Sir Richard Sand- 
ford the ſame 26th of October, and he had 
been informed it was delivered to the ſheriff on 
the 3d of November; and begged pardon of 
the Houſe if he had done any thing amis. 
Whereupon it was reſolved, © That Mr Robert 
< | Briſcoe, the meſſenger, is guilty of a crime, 
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Of the Carriage and Delivery 


ce in ſuffering the writ for electing a knight of 
ce the ſhire for the county of Weſtmoreland, to 
© come into the hands of a candidate before it 
« came to the proper officers ;” and he was 
ordered into cuſtody of the ſerjeant at arms; 
and at a ſubſequent day * and diſ- 
charged. 

Minehead, 16th of December, 1721. On 
complaint that the writ had iſſued long ſince, 


but had not been delivered to the ſheriff, the 


meſſenger attending the great ſeal was ordered 
to attend, Robert Briſcoe, the meſſenger, ac- 
cordingly attended, and declared, that he deli- 
vered the writ to Thomas Parker on the 3oth 
of November, who gave a receipt, which was 
produced, by which he promiſed to deliver it 
to the ſneriff with all convenient ſpeed. Parker 
being examined, ſaid, he delivered it to one 
John Fox on the 1ſt of December, who pro- 
miſed to deliver it to the ſheriff, On the 11th 
January, Fox attended, was examined, and it 
was reſolved, that he, being employed to carry 


che writ, had been guilty of a breach of truſt in 


delivering the ſame to a candidate ; and he was 
ordered into cuſtody of the ſerjeant at arms; 
but-on a ſubſequent day (18th of January) a 
queſtion being put, that John Wills, eſquire, 
was guilty of a crime in having cauſed the writ 
to be delivered to a candidate, it paſſed in the 

negative; 


— 


of the Writ of Summons. 


| negative; and a queſtion, that Sir Richard Lane, 
being a candidate, was guilty of a crime in 
receiving and detaining the writ, it paſſed in the 
negative, 110 to 71. Upon his petition, and 
expreſiing ſorrow for his offence, Fox was after- 
wards reprimanded, and diſcharged. 


The next object of the meſſenger's attention 
is, that the writ ſhall be delivered to the 
proper officer ; for by the 7 and 8 W. III. c. 25. 


ſ. 1. it is enacted, ©& That as well upon the 


e calling or ſummoning any new parliament, as 
« alſo in caſe of any vacancy during this pre- 
« ſent or any future parliament, the ſeveral writs 
4 ſhall be delivered 20 tbe proper officer to whom the 
« execution thereof ſhall properly belong or appertain, 
« and to no other perſon whatſoever.“ There 
is no penalty inflicted for breach of this proviſion 
of the act, but the Houſe have puniſhed per- 
ſons who have delivered writs to improper 
perſons. 


J have already cited the caſe of Weſtmorelapd, 


17 Journ. 


11th of December, 1704 ; and in the caſe of P. 259% 


King's Lynn, 2gth of March, 1712, complaint 
was made to the Houſe, that although a warrant 
for a new writ was ordered the 6th inſtant to iſſue, 
and that the warrant iſſued the next day, and 
the writ was ſoon after ſealed and delivered to 
Mr. Briſcoe, the meſſenger attending the great 

ſeal ; 
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Of the Carriage and Delivery 
ſeal; yet that the precept for the election was 
not brought to the borough the 26th inſtant, in 
prejudice of the : borough, and of the right of 
election. Mr. Briſcoe was ordered to attend on 
Monday morning, to give an account what 
was become of the ſaid writ.— 31ſt of March, 
he attended; and was examined ; the account he 


gave was, That the writ was ſealed the 1oth 


« inſtant; and that upon the recommendation of 
« ſome gentlemen, who ſaid they knew one 
e Mr, Cremer, an attorney of that country, and 
« a man of buſineſs, who was going down, he 
« delivered the writ to him the 12th inſtant, 
«© who promiſed to deliver the ſame to the ſhd- 
« riff the 17th; and that it was not intended 
cc to be delivered ſooner, to avoid the confuſion 
te of having the aſſizes and the election together; 
« that Mr. Cremer had acquainted him by 
te letter, that he was to enquire for the high 
e ſheriff at Norwich, but he was gone into 
« Cambridgeſhire, and that the under-ſheriff 
« was gone into Suffolk, He confeſſed, that 


'« Mr. Cremer was not the ſheriff's deputy ; 


« and that he did not take any receipt from 
cc him for the writ, as he does not from thoſe 
« he intruſts to deliver writs to ſheriffs, who 
te are to take receipts themſelves from the ſhe- 
de riffs,” He was then ordered to withdraw 
—and the firſt ſection of the 7th and 8th 

of 


. 


\ of the Writ of Summons. 


of William, and that part of the Journal of the 


11th December, (a) 1704, which related to him 
in another caſe, being read, it was . reſolved, 


that Mr. Robert Briſcoe, having received the 


writ, and having not delivered the ſame to the 
proper officer, is guilty of a neglect of his duty, 
in prejudice of the ſaid borough and of the right 
of election, and he was ordered into cuſtody ; 11th 
April, he petitioned for his releaſe, and, 12th 
April, was reprimanded and diſcharged, paying 
his fees. 


We have ſeen that the meſſenger attending 
the great ſeal had the power of aſſiſting a can- 
didate, by the appointment of one of his friends 
to convey and deliver the writ, and as there was 
no preciſe time. fixed by law for the delivery, 
might ſometimes render eſſential ſervice to a fa- 
vourite cauſe ; but the Houſe would, in caſes 
of great delay, puniſh the meſſenger or his de- 
puty. 

Cockermouth, 4th of July, 1717. A com- 
plaint being made to the Houſe, that the writ 
for the electing of a burgeſs for Cockermouth 
had not been delivered to the ſheriff of the 
county, the clerk of the crown, and Mr. Robert 
Briſcoe, the meſſenger to whom the writ was 


(a) Miſprinted in the Journals the 24 December. 
H delivered, 
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Of the Carriage and Delivery 


delivered, were ordered to attend, and examined. 
A debate taking place, it was adjourned to 


— — Tueſday, and the meſſenger ordered to at- 


21 Journ. 


p. 158. 


Ib. p. 1 59. 


Ib. p. 161. 
172. 


Ib. p. 407. 


tend, but the parliament was auen the day 
preceding. 
Cheſter, Salop, cl Angleſea, Mont- 
gomery, and Denbigh counties, gth of May, 
1728. Complaint being made, that there had 
been ſome undue practice in the delivery of ſe- 
veral of the writs for electing members to ſerve 


in this preſent parliament, particularly thoſe for 
theſe counties, Mr. Robert Briſcoe, meſſenger 


attending the great ſeal, was ordered to attend; 
gth May he attended, but the enquiry was put 
off for a fortnight (150 to 9o) and it was ordered 
that a bill be brought in for making more- ef- 
fectual the proviſion made by law for the due 
delivery of writs for elefting members to ſerve 
in parliament. 24th May, he attended, and with 
the clerk of the crown was ordered to attend on 
that day ſevennight; but parliament was pro- 
rogued in the mean time. 


This bill was accordingly brought in on the 
11th of May, and puſhed on with ſuch uncom- 


mon rapidity, that it paſſed the Houſe of Com- 
mons, and was ſent up to the Lords on the 2 iſt, 
but was loſt by the prorogation juſt mentioned. * 

28. Cardigan, 21ſt of January, 1729, Notice 


being taken in the Hoyſe, that there had been 
great 


of the Writ of Summons: 


great delay in the execution and return of the 
writ, which was ordered in the laſt ſeſſion to be 


made out, Mr. Robert Briſcoe, the meſſenger at. 
- tending the great ſeal, the mayor, and high ſheriff, | 


were ordered to attend on Tueſday the roth of 
March.—1oth March, they all attended, and 
were examined, but nothing further was done. 
Monmouthſhire, 11th of February, 1772: 
Complaint being made to the Houſe of a delay 
in the ,execution of the writ iſſued during the 
laſt receſs, the deputy clerk of the crown, Mr. 
Harmood, the meſſenger attending the great ſeal, 
and Mr. Samuel Long, were ordered to attend. 
On the 19th February they attended ; the writ and 
return were read, and the two latter were exa- 
mined ; and Samuel Long, having informed the 
Houſe, that the writ was taken from him by 
Valentine Morris, eſquire, (who had been a can- 
didate at the laſt election, but is not ſtated to 
have been one in the Journals) before he could 
deliver it to the ſheriff of the county; and it ap- 


pearing by the receipt of the ſheriff, indorſed 


upon the writ, that, though iſſued on the 4th 
day of June, it was not delivered to him till the 
21ſt of that month, it was ordered, that Valentine 
Morris, eſquire, ſhould attend on the 28th of 
February, to give an account to the Houſe of 
his having taken the writ for the laſt election 
from the meſſenger ſent down to deliver the ſaid 

H 2 writ 
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writ to the ſheriff, and of the delay of the exe- 
cution of the ſaid writ ; and the deputy clerk of 
the crown with the writ, and the meſſenger, and 
Mr. Sarnuel Long, were: ordered to attend at 
the ſame time. 19th February, copy of minutes 
of the evidence was ordered to be ſent to Mr. 


Morris. 


28th February, Mr. Morris attended, 


and © acknowledged that the writ came into his 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


hands on the 5th of June laſt, and was not 
delivered to the ſheriff till the 21ft of the 
ſame month; but aſſured the Houſe, that he 
did not take the writ from the meſſenger 
by force, but that the ſaid meſſenger did 
freely deliver the ſame to him; that when he 
took the writ, he. did not mean thereby to 
delay the election; but ſome doubt ariſing 
with reſpect to the place of election, and whe- 
ther the county court might not be held at 
Monmouth, which he much wiſhed, fearing 
there would not be a fair election at Newport, 
that he ſent ſeveral expreſſes to London for 
the opinion of counſel, which delayed the de- 
livery of the writ ; and that the ſaid delay had 
been very detrimental to his intereſt at the 
time of the election; and added, that no per- 
ſon was blameable for any part of this tranſ- 
afion but hinwelf, and Samuel Long, the 


meſſenger.” After the previous queſtion had 


been propoſed, and withdrawn, it was reſolved, 


that 


of the Writ of Summons. 


that Valentine Morris, eſquire, having taken 
the writ from the meſſenger, who was ſent down 
to deliver the ſame to the ſheriff, and havin 
delayed the delivery thereof for fifteen days, is 
thereby guilty of a violation of the law, and 
a breach of the privilege of this Houſe; and 
then it was ordered, that the ſaid Mr. Morris, 
having acknowledged his offence, and ſubmitted 
himſelf to the Houſe, be called in, and a quainted 
by Mr. Speaker, that the Houſe, notwithſtand- 
ing the greatneſs of the offence, taking notice 
of the very full and ingenuous manner in which 
he hath acknowledged the ſame, and expreſſed 
his concern for it, doth forbear to proceed any 
further againſt him, and that he be diſcharged 
from any further attendance on this Houſe. He 
was called in, without the mace, and, ſtanding at 
the bar, acquainted by Mr, Speaker with theſe 
reſolutions, and directed to withdraw. 

On the ſame day, leave was given to bring in 
a bill to explain, amend, and render more effec- 
tual the act of the 7th and 8th Will. III. c. 25. 
with reſpect to the delivery of writs for the 
electing of members to ſerve in parliament. This 
bill was afterwards read twice, and committed, 
but was loſt, like that in 1728, by the ſubſequent 
prorogation of the parliament. 

In the parliament juſt diſſolved, a bill was 
brought into the Houſe of Commons to amend 


— 


H 3 the 


101 


4 
in caſe o 
delay. 


8 


— - 
< ., <w_ S<-<—od 


” o 7 Th "42> - 
—— —— — — 1 — , eva 4 us 
2 


— . 


_ 2 2 4 — 4 
rere C 
— * — GS 


M-Loiowmn 2D 
"x * 


. - 


7 . 
— — 


. 
is 102 


81 r | 


in caſe o 


—— 


Ke — CE EEIES 
— ——— — — ” = ” 
- 


— 


1 


2 


- — — —— mats ods 
o 
— Poe 
— 
— LY - 


r 


— 
——— — — | 4 
. * * 


+ 
7 delay. 

1 

| 

g 

| 


— 
- Co 
or . 4 - - „ 
K 2 4 » ˙ĩ39d.v 
* - 2 


* 5 3 e 1 
rr 


— 
— OY 
ow” wot wt ů ͤ — 
Ka * 


1 
5 3 * 
| = 
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the law in this particular, under the title of *“ 4 


cc 
cc 


cc 


bill for the more expeditious and regular con- 
veyance of writs iſſued for the election of 
members to ſerve in parhament.” Its ob- 


ject may be ſeen from the following extract; 
purported to enact, © That when any new parlia- 


cc 


cc 


ment ſhall at any time here 
or called, as alſo in all caſ 


er be ſummoned 
of yacancy during 


* this preſent or any future parliament, the 
* meſſenger or purſuivant of the court of chan- 


cery, or ather perſon or perſons whoſe duty 
it is to carry out and deliver, or who. ſhall 
be enttuſted with the carrying out and delivery, 
of any writ or writs for the election of mem- 
bers to ſcrve in parliament, ſhall, after the re- 
ceipt thereof, forthwith and without delay 
carry ſuch of the ſaid writs as ſhall be directed 
to the ſheriffs of London or ſheriff of Mid- 
dleſex, to the reſpectiye offices of ſuch ſheriffs 
or ſheriff, in London and Middleſex, and all 
ſuch other writs to the general poſt office in 
London, and there rs the ſame to the poſt- 
maſter or poſt-maſters general for the time 
being, or to ſuch other perſon or perſons as 
the ſaid poſt- maſter or poſt-maſters general 
ſhall depute to receive the ſame, and which 
deputation they are hereby reſpectively re- 
quired to make, who, on receipt thereof, 


* ſhall give an acknowledgment in writing of 


ec ſuch 


* 


of the Writ of Summons. 


103 


er ſuch receipt to the ſaid meſſenger, purfulvant, Proceedings 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


or other perſon or perſons from whom the 
ſame ſhall be received, exprefling therein the 
time of ſuch delivery, and ſhall keep a dupli- 
cate of ſuch\ acknowledgmem, ſigned by the 
parties reſpectively to whom and by whom 
the ſame ſhall be fo delivered; and the ſaid 
poſt-maſter or poſt-maſters geng r ſuch 
their deputy or deputies, ſhall Jifpateh-; Il fuch 
writs, free from the charges of poll 
they are hereby authorized to do) by the firſt 
poſt or mail after the receipt thereof, under 
covers, reſpectively directed to the proper 
officer or officers to whom the ſaid writs ſhall 
be reſpectively directed, and to no other per- 
ſon whomſoever, accompanied with proper 
directions to the poſt- maſter, or other perſon 
or perſons executing ſuch office, of the town 
or place, or neareſt to the town or place, 
where ſuch officer or officers ſhall hold his or 
their office, requiring ſuch poſt-maſter, or 
other perfon or perſons executing ſuch office, 
forthwith to carry ſuch writs reſpectively to 
ſuch office, and to deliver the ſame there to 
ſuch ofñcer or officers to whom the {ame ſhall 
be reſpectively directed, or to his or their de- 
puty or deputies, who are hereby reſpectively 
required to give to ſuch poſt-maſter, or other 
perſon or perſons executingany ſuch office, a me- 
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& morandum in writing, under his or their hand 
ce or hands, acknowledging the receipt of every 


tes ſuch writ, and ſetting forth the day and hour 


ce the ſame was delivered to ſuch poſt-maſter, 
te or other perſon or perſons executing ſuch of- 
te fice, which memorandum ſhall alſo be ſigned 
te by ſuch poſt-maſter, or other perſon or per- 
te ſons executing ſuch office, who are hereby re- 
« quired*$0* tranſmit the ſame, by the firſt or 


W ſecorÞ{Þpoſt afterwards, ta the ſaid poſt-maſter 


te or poſt-maſters general, or their reſpective 


ce deputies, at the ſaid general poſt office in Lon- 


te don, who are hereby required to make an 
« entry thereof in a proper book for that pur- 
ce poſe, and to file and keep ſuch memorandum 
« along with the duplicate of the ſaid acknow- 
« *Jedgment, ſigned by the ſaid meſſenger as 
ce aforeſaid, tq; the intent that the ſame may be 
ce inſpected or produced upon all proper occa- 
« ſions, by any perſon intereſted in ſuch elec- 
ce tions.“ . 

This attempt, like the others which preceded 
it, proved abortive, and the bill, after having 
languiſhed in the Houſe for two ſeſſions, and 
been read twice, was referred to a committee, 
which made no report before the prorogation. 

It may naturally be aſked, why ſo many efforts 
to remove a grievance very generally complained 
of ſhould have proved ineffectual ; and why, 

K when 


atl 


of the Writ of Summons. 

when even popular at their firſt introduction in 
the Houſe of Commons, they ſhould be per- 
mitted to die away for want of ſupport. In 
every other caſe the legiſlature has fixed ſome 
limits to the corruption and partiality of public 
officers concerned in the tranſmiſſion of the 
writ or precept, but the meſſenger attending the 
great ſeal is {till entruſted< with diſcretionary 
powers, and the proceedings of the Houſe, above 
detailed, prove that he has not always exerciſed 
them in a manner to give univerſal ſatisfaction. 


The Houſe of Commons have occaſionally, 


from a very early period, exerciſed the right of ed wat order, 


controuling the delivery of the writ, and dire&- 
ed it to be detained in the hands of the clerk 
of the crown, or, in the hands of the meſſenger 
attending the great ſeal. 


In the year 1628, the Houſe of Commons 


diſputed the right of the lord keeper to make 
out writs to fill up vacancies in time of proroga- 
tion, This diſpute aroſe upon a writ having 
been iſſued to elect a member in the place of 
Sir Charles Moriſon, deceaſed, for the borough of 
Hertford, Twenty-ſecond January, it appeared, 
that the deputy clerk of the crown had delivered 
the writ to Sir Richard Wynne in the October 
preceding. The clerk of the crown was ordered 
:0 bring the writ into the Houſe the next morn- 


ing 


Writ detain- 
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Writ de- ing (twenty- third of January); he did ſo, and I 
tained by ee was directed to keep it in his cuſtody till the Will 
| ns * further pleaſure of the Houſe ſhould be known, ſaid 
| x Journ. ce and not to deliver it to any.” | Hot 
1 oe Tamworth, iſt December, 1703. The Jour- cler | 
| nal ſtates that, in th 
1 14 Journ. « The Houſe being informed, that there is 'a a 
1 * 05. ec new writ iſſued only to the ſheriff of the coun- do 
1 cc ty of Stafford, for the electing a burgeſs to % 
1 ce ſerve in parliament for the borough of Tam- ny 
1 ce worth, whereas the borough is alſo within the a : 
4 « county of Warwick, Ordered, That the 4 00 
1! « clerk of the crown do make out a ſuperſedeas Ho 
; 4e to the writ by him lately made out, and di- 
1 te rected to the ſheriff of the county of Stafford 2 
4 „ only, and that Mr. Speaker do iſſue his war- 4 
i « rant to the clerk of the crown to make out a * 
; « wrir, directed to the ſheriff of the county of - Jy 
4 ce Warwick, and another writ directed to the PE 
I e ſheriff of the county of Stafford, for the ele&- a: 
« ing a burgeſs to ſerve in this prefent parlia- We! 
A « ment for the ſaid borough of Tamworth, in the . 
4 room of the honourable Henry Thynn, eſquire, 155 
4 «© who hath made his election to ſerve for the bo- - 
b ce rough of Weymouth, in the county, of Dorſet.” S p 
1 30 Journ. Devizes, 29th April, 1765. A new writ was A 
ii 389. ordered in the room of William Wilby, eſquire, 1 
| Ib. :91. deceaſed.— April 30. The Houſe being in- 3 


formed, that by accounts received ſince the order 
was 


| of the Writ of Summons. 

was made, it was uncertain whether the. ſaid Mr. 
Wilby was. dead at the time of making of the 
ſaid order, and the Speaker having acquainted the 
Houſe, that he had iſſued his warrant to the 
clerk of crown, that the writ was made out, and 
in the hands of the meſſenger of the great ſeal, and 
a motion being made that the clerk of the crown 
do make out a ſuperſedeas to the ſaid writ, the 
entry of Glouceſter, 19 Dec. 1702, was read, and 
the motion withdrawn; and it was ordered, 
« that the meſſenger of the great ſeal do forbear 
« the delivery of the writ, for and until the fur- 
te ther order of the Houſe,” — 6th of May, The 
Houſe being informed, that William Wilby, 
elquire, was alive at the time the order was made 
for a new writ, the ſubſequent order was diſ- 
charged, and the Speaker ordered to iflue his war- 
rant to the clerk of the crown to make out a ſu- 
perſedeas to the ſaid writ. On the 24th May, 
a new writ was ordered in room of William 
Wilby, eſquire, deceaſed. 

This right to controul the delivery of the 
writ, at leaſt in the hands of the meſſenger, it 
may be contended, would have been virtually 
given up by the Houſe of Commons in the bill 
juſt mentioned, if it had paſſed into a law; for 
in the extract before given it is expreſsly 
required, that as ſoon as the perſon whoſe duty 
it is to deliver the writ, or who ſhall be entruſted 
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Of the Carriage and Delivery, c. 


with the delivery of it, ſhall have received it, 
he ſhall, “ forthwith and without delay,“ carry it 
to the reſpective officers. It would ſtill be in 
the power of the Speaker, by order of the Houſe, 
in caſe of any miſtake, to detain the writ in the 
hands of the clerk of the crown, or to iſſue his 
warrant to ſuperſede it while it remained there; 
but the inſtant it was delivered to any perſon to be 
conveyed to the offices, the Houſe of Commons 
would have loſt all controul, and it might be 
doubted whether, according to the proviſions of 
the ſeveral ſtatutes, it would not be neceſſary to 
proceed through all the forms of dn election, 
before a new writ could be legally iſſued, even 


where the old one had been ordered by miſ- 
take. | 
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Or THE INTRODUCTION AND FORM OF THE 
PRECEPT, AND OF THE MAKING, CONVEYING, 
AND DELIVERING OF IT, 


F. the period at which the commons were 

firit repreſented in parliament ſomething 
has been ſaid already. The earheſt writs now 
extant, in which the modern ſyſtem of repreſenta- 
tion may be unequivocally traced, are dated 
in the 49th year of Hen. III. (1265.) The 
following is the entry on the roll: 

Henricus, Dei gratid, rex Angliæ, dominus Hi- 
berniz, et dux Auitaniæ, venerabili in Chriſto 
patri R. eadem gratia, epiſcopo Dunelmenſi, ſalutem. 
Cum poſt gravia turbationum diſcrimina dudum 
habita in regno noſtro, cariſſimus filius Edwardus 
primogenitus noſter, pro pace in regno noſtro aſſecu- 


randa et firmanda, obſes traditus extitiſſet, et jam 


ſedata (benedifius Deus) turbatione prædicta, ſu- 
per deliberatione ejuſdem ſalubriter providendd, et 


plend ſecuritate, et tranquillitate pacis, ad honorem 


Dei, et utilitatem totius regni noſtri, firmanda, et 
totaliter 
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Of the Form of the Precept, &c. 


totaliter complenda, ac ſuper quibuſdam aliis regni 
noſtri negotiis, que fine confilio veſtro et aliorum 
prælatorum et magnatum noſirorum nolumus expediri, 
cum eiſdem trattatum habere nos oporteat. Vobis 
mandamus, rogantes in fide et dilefione, quibus nobis 
tenemini, quod omni occaſione poſepoſita et negatiis 
aliis pretermiſſis, ſitis ad nos London. in oftabis 


ſancti Hillarii proximo futuris ; nobiſcum et cum 


prædictis prælatis et magnatibus noſtris, quos ibidem 
vocari fecimus, ſuper premiſſis tractaturi, et conſi- 
lium impenſuri ; et hoc ficut nos et honorem noſtrum 
et veſtrum, nec non et communem regni noſtri tran- 
quillitatem diligitis nullatenus omittatis. Tefte 
rege apud Wigorniam, 14 die Decembris. 

Writs in a ſimilar form iſſued to many other 
eccleſiaſtics named in the roll; and on the 24th 
of December following it appears, that writs, 
dated at Woodſtock, were ſent to others; and 
alſo to ſome temporal lords, and then comes this 
Entry. 

Item mondatum eft ſingulis vicecomitibus per Au- 
gliam, quod venire faciant duos milites de legalioribus, 
probioribus, et diſcretioribus militibus ſingulorum co- 
mitatuum, ad regem London, in octab. prædictis, in 


forma ſupradifa. 


Hem in formd prædictd ſerivitur civibus Ebor. 
civibus Lincoln, et ceteris burgis Angliæ, quod mit- 
tant in formd prædictd duos de diſcretioribus, lega- 
lioribus, et probiorilus, tam civibus, quam burgenſi- 
bus ſuis. 
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Of the Ferm of the Precept, & c. 


Item in formd prediftd mandatum eſt baronibus, 
et probis hominibus quinque portuum, prout contine- 
tur in Brevi irrotulato inferius. 

The writ here referred to has been preſerved 
by P rynne : Rex baronibus et ballivis portus 
ui de Sandwico, ſalutem. Cum prelati et nobiles 
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regni noſtri tam pro negotio liberationis Edwardi 


primageniti naſeri, quam pro aliis communitate regni 
oſt i Fangentibus, ad inſtans parliamentum noſtrum 
gued erit London in octab. Sancti Hillarii conuocari 
fecimus, ubi veſtra ficut et aliorum fidelium nof- 
trorum præſentia plurimum indigemus, vobis man- 
damus in fide, et delectione quibus nobis tenemini fir - 
miter injungentes, omnibus aliis prætermilſis, mittatis 
ad nos ibidem quatuor de legalioribus et diſcretioribus 
portus veſtris, ita quod ſint ibid. in oftab. prædictis 
nobiſcum et cum prefatis magnatibus regni noſtri 
tractatur, et ſuper præmiſſis conſilium impenſuri. 
Et hoc ficut honorem noftrum et veſtrum, et commu- 
nem utilitatem regni noſtri diligitis, nullatenus omitta- 

tis. Teſte rege apud Meęſim. 20 die Januar. 

Similiter mandatum eft ſingulis portubus pro ſe. 

The form of the writ itfelf, as well as the mo- 
ment in which it was iſſued, when the king was 
actually a priſoner in the hands of Simon de 
Mountſort and the rebellious barons, naturally 
raiſes a ſuſpicion of the regularity of theſe 
proceedings, and prevents a rehance on any ar- 
guments drawn from this writ, as evidence of 
ancient 
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Of the Form of the Pretept, Sc. 


ancient uſage; but the liſt of perſons ſummoned 
evidently ſhews, that the aſſembly could not be 


properly denominated a parliament; for though 


writs were ſent to the archbiſhop of York, and 
the biſhops of Durham and Carliſle, in his pro- 


vince, yet they were ſent only to the biſhops'of 
London, Wincheſter, Exeter, Worceſter, Lin- 


coln, Ely, Saliſbury, Coventry and Litchfield, 
Chicheſter, and the Biſhop ele& of Bath and 
Wells, in the province of Canterbury. More- 
over, writs were directed to only twenty-three 
temporal peers, and not leſs than 130 ſpiritual 
ones; and the citizens of York and Lincoln 
were diſtinctly ſummoned to ſend repreſentatives, 
while the citizens of London, and all the other 
cities were omitted; and each of the Cinque 
Ports were to ſend four of their moſt diſcreet 
men (a), other places only two. 


(a) Prynne gives good reaſons for doubting that the 
Cinque Ports were ſummoned regularly to ſend repreſenta- 
tives to parliament for a long period of time after the 
49 Hen. III. The next earlieſt writ for that purpoſe, men- 
tioned by him, is one in the 17 Ed. II. directed thus, 
Rex dilecto et fideli ſuo Fohanni de Pecche conflabular, caſtri 
ſui Dover, et cuſtadi quingue portuum ſuorum, commanded that 
two barons ſhould be elected out of every port; but the 
writ 12 Hen. IV, went generally (without mentioning the 
name) confrab, cafiri ſui Dover, et cuſtodi quinque portuum 


ſucrum wel ejus tenenti, and fo were all the writs afterwards. 


The firſt return found by Prynne, made by the conſtable of 
Dover, or warden of the Cinque Ports, was 42 Ed. III. 
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. Of the Form of the Precept, &c. 


If, however, we are to infer from this docu- 


ment the ancient method of ſummoning ' the 


commons to parliament, it appears that the 
duty of the high ſheriff of each county extended 
only to the election of knights of the'ſhire, and 
that ſeparate writs were ſent to the returning of- 
ficers of cach city and borough. - 
Ihe next moſt ancient writs now extant are 
in the i th year of Ed. I. whereby it was com- 
manded, that two or three knights. ſhould be 
choſen for every county, but no mention made 
of citizens and burgeſſes. 

Then comes a writ of ſummons, which thei in- 
duſtry of Prynne retrieved from duſt and cob- 
webs, dated the 8th of October, in the 22d year 
of Edward I. whereby the ſheriffs were com- 
manded to cauſe to be elected two knights for 
their reſpective ſhires, without taking any notice 
whatever, as Prynne and Brady ſtate, of the 
election of citizens or burgeſſes; and what is 
remarkable enough, and manifeſts the imperfect 
ſtate of the repreſentation of the commons in par- 
ment, another writ, dated the day after the 
former one, was iſſued, commanding the ſheriffs 
to cauſe to be elected two additional knights 
for each ſhire, and return them with the two 
others elected under the former writ (a). 

The 


(a) Other inſtances of irregularity might be given. Even 
in the 26 Ed. III. a writ was ſent to the ſheriffs to return a 
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Of the. Form of the Precept, &c. 


The practice of ſending ſeparate writs to each 
county, city, and borough, ſeems not to have 
prevailed for any length of time; in general, pro- 


bably only one writ was ſent to the ſheriff of 


each county, by virtue of which he took the 
votes perſonally in his county court for the elec- 
tion of knights of the ſhire, and alſo ſometimes 
for the cities and boroughs within his bailiwick ; 
but ſometimes he ſent the writ to each returning 
officer, or his precept founded thereon, com- 
manding him to proceed to the election. He 
then collected the returns, and either tacked 
them (with his own return of the knights) 
to the writ, or framed one general return for all 


together. ö 


Prynne has preſerved the form of a writ for 
the electing of knights, citizens, and burgeſſes, 
iſſued in the 23d year of Edward the 1ſt, which; 
with ſome additions made from time to time, 
but varied little in other reſpects, continued in 
uſe down to the 7th year of Henry the VIth. In 


Angle knight for every county; and to fix towns, and four 
cities, to return each one repreſentative; and in 27 Ed. III. 
one knight was elected for each county, and two citizens or 
burgeſſes for ſeventeen towns and eight cities, to which 
writs were ſent; and yet, only five years after, viz. 
31 Ed. III. writs for the return of two knights for each 
ſhire, and two citizens and burgeſſes for every city and bo- 
rough, were ſent in the uſual form. 


It 


be Form of the Precept, &c. 


it we find this clauſe. Tibi præcipimus firmiter precepts in- 


injungentes quod de com. pradifto duos milites, & 


troduced. 


de qualibet civitate ejuſdem com. auos civet, & de 2 D 


quolibet Bur go duos burgenſes de diſcretioribus, et 
ad laborand. potentioribus, ſine dilatione eligi, & 
eos at nos ad prædictos diem & locum venire fac. 
ita quod dicti milites plenam & fufficientem poteſ- 
tatem pro ſe & communitate com. prædicti, & dich 
cives & burgenſes pro /e, et communitate civitatum, 
& burgorum prædictorum diviſim ab Ns, tunc 
ibidem habeant ad faciend, &c. 

The returns of the 26th of E. I. are the oldeſt 
now extant; (a) in them the bailiff of the vill 
of Derby, and the bailiffs of the liberty of the 
vill of Nottingham, returned each to the ſheriff 
two burgeſſes for thoſe vills, and the bailiff of 
Yarmouth made no return. Theſe bailiffs had 
the return of writs within their diſtricts, and 


the writs were ſent to them, as appears from the 


return ; but as to the remainder of the cities and 
boroughs, the form of proceeding is not pre- 
ſerved, except that the repreſentatives of the bo- 
roughs, in the counties of Dorſet and Somerſet, 


were elected along with the knights of the ſhire 


in pleno comitatu. Nor will this appear ſurpriſing, 
when it is recollected, that every vill was in fact 


(a) From them it appears, that the city of London re- 


turned only tro members, and that a ſeparate writ was di- 
rected to its ſheriffs, 
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Oe the Form ef the Precept, &c. 


repreſented in the county court; for by a law of 
Henry the Iſt, it was made the duty of the ba- 
rons of the king, and of others, to attend the 
county court, but the dapifer of the baron was a 
lawful ſubſtitute; if both the baron and his da- 
pifer were abſent, the prepoſitus et ſacerdos, et 
quatuor de melioribus ville affint pro omnibus, qui 


non erant nominatim ad placitum ſomoniti. Thus, 


after the general attendance of the inhabitants of 
each vill at the county court was diſpenſed with, 
our anceſtors were careful that they ſhould be 
repreſented, either by the lord of the ſoil, or his 
deputy, or by his ſteward, (a) and ſome of the 
inhabitants. The præpaſitus, and the guatuer de 
villa were regularly ſummoned to attend the 
Juſtices in eyre in the foreſts; and it was one 
of the articles againſt Roger Mortimer, that he 
had deceitfully made the knights of. counties to 
parliament charge every vill, which anſwered in 
the eyre by © quatre & le provoſt,” with the 
maintenance of a man at arms for one year in 


(a). The word «qapifer” (in Saxon, difithegne) was 
probably derived from daps, dapis, which ſignifies a feaſt, 
io that the duty of this officer might be to look aſter the 
lord's houſehold. Dar might therefore ſignify a houſe 
ſteward ; pre poſitus, a land ſteward, who received the rents, 
and looked after the houſe and farm. Brady mentions one 
of this kind for Wynbradeſham, temp. Ed. III. See Ll, 
Edw. Conf. 21, Wilk. p. 202. Sce Wiikins's Gloſſ. in verbs 
Dapijer, and Erady's Tracts, Gloſſary, p. 59. 

5 | ths 


Of the F. urn of the Precept, &. 


of Clackcloſe, in Norfolk, Brady tells us, that at 
every turn, the reeve, and four of the inhabitants 
of every town, were expected to attend, and 
fined one ſhilling each for every default; the 
manor houſe conſtantly finding one, whom they 
called the reeve. 


The following form of a precept, in the 1ſt 


Ed. III. has been handed down to us, R. Walke- P 


fare, vicecomes Suff. ballivis libertatis ville Gip- 
peurii ſalutem. Mandatum domini regis in bac verba 
recepi : Edwardus dei gratia, Sc. (and after re- 
citing” the writ) Et ideo vobis mando quod mandat, 
iſtud diligenter exequemini. 
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In the 43d year of Ed. III. it appears by the 


returns preſeryed by Prynne, that the elections 
of burgeſſes were made by virtue of precepts 
ſent by the ſheriff to the perſons to whom the 
return of writs belonged, Thus, in the return 
for the county of Wilts, are theſe words, Pro bur- 
geuſibus burgorum de la Vize, Marleborghe, & 
Malmeſbury, ego dictus vic. vobis fignifico, quod man- 
davi Wille, Baggefwwych ballivo libertatis Phe. 


reginæ Anglia cui executio hujus brevis pro diftis 


burgenſibus venire fac. pertinet faciend. qui quidem 
ballrous Michi nullum inde dedit reſponſum. Et pro 
burgenſibus burgi de Bedewpride, &c. a ſimilar 
return, 
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1 118 Of the Form of the Precept, Ot. 

it Form ofthe In this manner, the elections of citizens and proc 
precept. burgeſſes were conducted, until the 7th Hen. IV. tuto 
1 —— MP 575 
fi c. 15. was paſſed. That act related only to the mili 
| electing of knights of the ſhires, and required mae 
> no other alteration in the writ, than the inſertion inte 
| of this clauſe concerning the return. Et elec- pref 
1 ſionem tuam in pleno comitatu tuo factam, diftintte dien 
& aperte hab ſigillo uo, & figillis eorum qui electioni com 
| ö illi inter fuerint, nobis in cancellaria noftra ad diem e 
] locum in brevi contentos certifices indilat?. But in c 
$ its other proviſions were, poſſibly with a deſign fices 
. to increaſe the king's prerogative, inſerted in the tur. 
„ writs of ſummons, in ſuch a manner as to make bre: 
F them applicable equally to the election of citi- I 
[| zens and burgeſſes, as knights of the ſhire, at this 
[. the county courts, and, thus introduced, have pra 
# been abſurdly continued in the writ ever ſince, alot 
ö | though it is required by modern ſtatutes that the COU 
. elections of citizens and burgeſſes ſhall be made ſtar 
[ in their reſpective boroughs, by virtue of the con 
| ſheriff's precepts. que 
4 1 Whitel. The writ was made to run 8 Tibi præci- tur 
„ p- 1. pimus firmiter injungentes, quod fact. proclamat. in me 
4 Proxim. comitat. tuo, poſt receptionem hujus brevis pla 
k noſtri tenend. die et loco prædict. duos milites gladiis Cai 
1 cinctos magis idoneos et diſcretos comitat. prædict. et He 
$ de qualibet civitat com. illius duos cives, et de quo- He 
k libet burgo duos burgenſes, de diſcretioribus et magis Ke 


i fuſficientibus, libere et indifferenter per illos, qui 
1 2 proclamat. 


Of the Form of the Precept, Sc. 


proclamat. hujuſmodi interfuere, juxta formam fta- 
tutor. inde edit. et proviſ. eligi ; et nomina ecrund. 
milit. civium, et burgenſ. fic electorum, in quibuſdam 
indentur. inter te et illos qui hujuſcemodi electioni 
 mterfuerint, inde conficiend. five hujuſcemodi ele#i 
preſentes fuerint vel abſentes, inſert ; eoſq. ad dictum 
diem et locum venire fac. et electionem illam in pleno 
comitatu factam diſtinfte et aperte, ſub figillo tuo, 
et fipillis eorum qui electioni illi interfuerint, nobis 
in cancellar. noſtram ad diftum diem et locum certi- 
ces; indil ate remittens nobis alteram partem inden- 


tur. prediftarum preſentib. conſut. una cum hoc 


breve. 

It is not ſurpriſing, that in conſequence of 
this alteration in the words of the writ, the 
practice of electing the citizens and burgeſſes, 
along with the knights of the ſhire, at the county 
court, which had happened, in ſome few in- 
ſtances, before the 7th Hen. IV. ſhould be- 
come more common, and the return be fre- 
quently made in one and the ſame inden- 
ture with the return of the county. Prynne 
mentions this as a common practice in ſome 
places, and gives inſtances in the counties of 
Cambridge and Huntingdon, in the 8th and 12th 
Hen. IV. and 1ſt and ad, and other years of 
Hen. V. and ſo down to the 23d Hen. VI.; of 
Kent, in the 12th Hen. IV. and 2d Hen. V.; 
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of Wilts, in the 1ſt and 2d years of Hen. V.; of 
Cumberland, in the 2d of Hen. V.; and of Surry, 
Suſſex, Dorſet, and Somerſet, in the ſame. year. 
In the two laſt counties, the borough repreſenta- 
tives were elected by four burgeſſes ſent from 
each borough, and that practice was conpaped 
for ſome time afterwards; 


The inconveniences ariſing from the miſcon- 
duct of ſheriffs, and, in a great degree, from 
their taking upon themſelves to proceed to the 
election of citizens and burgeſſes at the ſame 
time with the knights of ſhires, gave riſe to the 
ſtatute of the 23d Hen. VI. c. 14. (a) in the 
preamble to which it 1s complained, that ſherifls 
have ſometimes made “ no return of the knights, 
ce citizens, and burgeſſes, lawfully choſen to 
* come to the parliaments, bur ſuch knights, 
cc citizens, or burgeſſes, have been returned 
e which were never duly choſen, and other ci- 
ce tizens and burgeſſes than thoſe, which by the 
© mayors and bailiffs were to the ſaid ſheriffs 
cc returned, and ſometimes the ſheriffs have not 
* returned the writs which they had to make 
te election of knights to come to the parliaments, 


(a This ſtatute is in old law French, but in the ſtatute 
book is tranſlated into Engliſh, as in the text, 
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& but the ſaid writs have imbeſiled, and more- 


« over made no precept to the mayor and 
« bailiff, or to the bailiffs or bailiff, where no 
« mayor is, of cities and boroughs, for the elec- 
« tion of citizens and burgeſſes to come to the 
« parliament, by the colour of theſe words con- 


c tained in the ſame writs; Quod in pleno comi- 


&« tatu tuo eligi facias pro comitatu tuo duos milites, et 
« pro qualibet civitate in comitatu tuo duos cives, & 
« pro quolibet burgo in comitatu tuo duos burgenſes ;” 
and it was by the fame act enacted, © that every 
« ſheriff, after the delivery of any ſuch writ to 
« him made, ſhall make and deliver, without 
« fraud, a ſufficient precept under his ſeal to 
every mayor and bailiff, or to bailiffs or bai- 
« iff, where no mayor is, of the cities and bo- 
« roughs within his county, reciting the ſaid writ, 
« commanding them by the ſaid precept, if it 
« be a city, to chooſe, by citizens of the ſame city, 
« citizens; and in the ſame manner and form if 
« jt be a borough, by the burgeſſes of the ſame, 
e to come to parliament,” 


The form of the precept uſed ſoonafter the paſs- 3 


ing of this act; viz. in the 25th Hen. VI. was this, 
Edwardus Lang ford, vic. Berks. majori & balli- 
vis ville de Nova Windeſore ſalutem. Mandatum do- 
mini regis in bæc verba recepi: Henricus dei Gratia, 
Sc. (and after reciting the writ, it concludes) 
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Quare ex parte domini regis vobis conjuntim & 
diviſim, virtute brevis mibi direct. mando quod 
mandatum prædictum in omnibus præmiſſis, ſecundum 
formam ſtatuti & conceſſianis infra burgh. prædict. 


per vos & prædecę ſores veſtros ufitat. ex unanimi 


& de toto fatto veſtro in hac parte, mibi cum om- 
ni polſibili feſtinatione in villa de Abingdon, indilat 
cum hoc mandato certific. figilla officii mei ſeq. 


Even the ſtatute of the 23d of Hen VI. c. 14. 
did not immediately remedy the evils which had 


been fo ſeverely felt from the partiality of ſne- 


riffs, in the elections of citizens and burgeſſes, 
and it continued for ſome time afterwards to be 
the practice, in ſeveral counties, to elect the 
members for cities and boroughs at the county 
court, along with the knights of the ſhire, ſome- 
times all the perſons there aſſembled voting 
for the citizens and burgeſſes as well as the 
knights of the ſhire, and at other times, four 
burgeſſes from the reſpective boroughs attend- 
ing, and voting ſeparately for the two burgeſſes to 
repreſent their borough in parliament. 


But as the commons grew into importance in 
the legiſlature, theſe irregular - practices were 
dropped, and the 23d Hen. VI. at length com- 
plied with ; ſo that about the time of the re- 
formation, the elections of repreſentatives for ci- 

tics 
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ties and towns were univerſally made by virtue preceptsin 
of the ſheriff's precepts, and ſo have been made general uſe. 
ever ſince. 


cc 
cc 


cc 


The modern form of the precept is this. 


— 


Modern form 


Middleſex. Sir C. A. knight, and Sir R. G. of precept. 


knight, ſheriff of the ſaid county, to the bailiff 
of the liberty of the dean and chapter of the 
collegiate church of Saint Peter, at W. in the 


ce ſaid county, greeting. Know that I have re- 
ce ceived a certain writ of our Lord the King, to 
« me directed, the tenor whereof followeth,“ 
(here follows the writ verbatim) © and becauſe 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


the execution of the ſaid writ belongs to you, 
therefore, by virtue of the faid writ, I require 
you, that you forthwith cauſe a citizen to be 
elected for the ſaid city, in the place of the 
ſa:d P. W. according to the command of the 
faid writ-: And how this my warraut ſhall be 
executed you ſhall make known to me imme- 
diately after the ſaid election made, ſo that I 
may certify the ſame, together with the ſaid 
writ, and this precept return to our lord the 
king in his chancery forthwith, Hereof fail 
not. This is your warrant, —Given under the 
ſeal of my office, dated the day of 

one thouſand ſeven hundred 


and 
| ec R. S. 
and | Stet: 
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From the following caſe, it appears that the 
commons, towards the latter end of the reign of 
Elizabeth, ſelt the neceſſity of aſſuming to them- 
ſelves the power of examining into the conduct 
of ſheriffs with reſpect to their precepts. Before 
that time, theſe officers ſeem to have returned 
what they pleaſed, without enquiry or reprehen- 


ſion, and the negligence of the returning officers 


for boroughs eſcaped with the fame impunity, 
Many returns, made before that time, are now 
exifting, in which the ſheriff ſtates, that to the 
writ, or his precept, the bailiff, or other officer, 
has made no return; and vet there is no trace of 
any puniſhment inflicted, or even enquiry made. 
Ludlow, November 12th, 1597. © Report 
ce from committee ſhewed the differences for 
« the returns of this borough, before the com- 
« mittee, which grew from the ſheriff's direct- 
te ing his precept to the bailiff of the borough, 
&« jn the ſingular number, whereas it ſhould have 
4 been to the bailiffs thereof, in the plural; 
« and thereupon the Houſe was divided about 
« the ſheriff, who might, for want of experience, 
« run, into that error, ought to be puniſhed, or 
ce the town, which had, as might well be con- 
© cluded, wilfully made uſe of that his error. 
« Some thought the town oughtto beamerced, and 
« others, that the ſheriff ought to be amerced; and 
eit was, upon the queſtion, referred to the former 
© committee, 


rec 
the 
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« committee, and if it cannot be decided by Precept muſt 


« them, then they are to learn the RN of 
« ſome of the judges.” 

The 7 & 8 W. III. c. 25.1. 1. as well as the 
23d of Henry the VIth, requires that the pre- 
cept ſnould be delivered to the proper officer, but 
neither of them require expreſsly that it ſhould 
be directed to him, though, in fact, it conſtantly 18, 
as appears from the caſes of Bletchingly, Mil- 

borne Port, Peterborough, and Ludlow, before 
cited, and that of Dickſon v. Fiſher, which was 
an action of debt for bribery at an election at 
Colcheſter, on the 2 Geo. II. c. 24. The precept 
was produced ſeparate from the writ and inden- 
ture of return, but had been originally annexed 
thereto, and ſo returned to the ſheriff. Upon 
the face of the precept the words © and com- 
e monalty,” appeared to have been obliterated, 
by ſtriking a pen through them, but they ſtill 
remained legible. The declaration ſtated, that a 
precept had iſſued, directed to © the mayor of 
« Colcheſter,” and this precept, directed to 
« the mayor and commonalty,” was produced 
to prove the allegation. The defendant offered 
to produce the mayor to prove, that when he 
received the precept, and when he returned it to 
the ſheriff, the words, © and commonalty,” 
were not obliterated, but his teſtimony was re- 
jected, It was argued for the defendant on a 
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ſpecial caſe reſerved, that the words and com- 
ce monalty,” ſtill made part of the precept, and 
the plaintiff ought to have ſhewn the obliteratian 
was made prior to the delivery to the mayor, and 
that the teſtimony of the mayor ought to have 
been received. That theſe words ſtill remain- 
ing legible, were a fatal variance from the de- 
claration. Lord Mansfield ſaid, © Theſe pre- 
te cepts ought to be directed to the returning of- 
« ficer. The plaintiff ſearches the office, and 
ce finds it with this alteration or correction. 
« Theſe words were put in by miſtake ; they are 
ce therefore ſtruck. out; they would be ſur- 
ce pluſage if they ſtood there; it is the ſame as 
© if they had never been in. The precept 
© ought to be directed to the returning officer, 
* and the practice is ſo. Therefore as the 
<« plaintiff has produced the precept, no parol 
« evidence ought to be received to make it er- 
« roneous,”” and the reſt of the court concurred, 
From this caſe we learn, not only that the pre- 
cept ought to be directed, but that if directed 
to other perſons by miſtake, beſides the re- 
turning officer, ſuch addition will be only ſur- 
pluſage (as was decided long before in the caſe 
of Bletchingly) and will not affect the validity of 
the inſtrument. It teaches us further, that ſuch 
miſtake may be rectified by ſtriking out the ſu- 
perfluous words, even after it has been returned 

to 


* 
* 
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to the ſheriff; and that after it has been depoſited 
in the crown-office, no parol evidence can be re- 
ceived to impeach it for this miſtake. _ _ 


By the 23 Hen. VI. c. 14. every ſheriff was 
required, after the writ was delivered to him, to 
make and deliver his precept © to every mayor 
« and bailiff, or to bailiffs or bailiff, where no 


te mayor is, of the cities and boroughs within his 


© county,” commanding them to proceed to 
election. | 

Weobly, July 16, 1660. The committee re- 
ported, that upon examination of the fact, © it 
« appeared, that the ſheriff did not ſend any precept 
« for the election, nor give any notice of the time; 


ec and that the poll being demanded, he did re- 


« fuſe the ſame; and that for theſe reaſons the 
« committes was of opinioh the eleCtion was 
ce void,“ and the Houſe agreed. 

Weobly, Feb. 23, 1677. The committee re- 
ported, that Sir Thomas Williams was duly 
elected; bur a debate ariſing in the Houſe, whe- 
ther the ſheriff had duly iſſued forth his precept, 
purſuant to the writ for making the ſaid election, 
it was moved, that the matter of the ſaid election 
ſhould be re-committed, which was negatived ; 
and then the Houſe negatived a motion to agree 
with the committee in their reſolution, that Sir 
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Thomas Williams was duly elected, and reſolved 
the election to be a void election. 

The conduct of the ſheriff in making out the 
precept is now regulated by the proviſions of the 
7 & 8 W. III. c. 25. ſ. 1. which, ſo far as relate 
to the preſent ſubject, are in the following words: 
« When any new parliament ſhall at any time 
« hereafter be ſummoned or called, the proper 
« officer, to whom the execution thereof doth 
© belong or appertain, ſhall forthwith, upon re- 
ce ceipt of the writ, make out the precept or precepts 
ce to each borough, town corporate, port, or 
<« place, within his juriſdiction, where any mem- 
ce ber or members are to be celeCted to ſerve in 
ce ſuch new parliament, or to ſupply any vacancy 
e in the preſent, or any future parliament ; and 
ce within three days after the receipt of the writ of 
ce election ſhall, by himſelf or proper agent, deliver 
© or cauſe to be delivered ſuch precept or precepts 
ce to the proper officer of every ſuch borough, town 
« corporate, port, or place, within his juriſdiction, 
ce to whom the execution of ſuch precept doth belong 
ce or appertain, and to no other perſon what- 
6e ſoever.“ c 

And by the ſecond ſection it was further 
enacted, © That neither the ſneriff, nor his under 
« ſheriff, in any county or city, nor the mayor, 
© bailiff, conſtable, portreeve, or other officer or 
* officers of any borough, town corporate, port, 

«c or 


Of the Form of the Precept, &c. "I 29 
et or place, to whom the execution of any writ.or bags muſt 
« precept for electing members to ſerve in par- 2 e 

« liament doth belong or appertain, ſhall give, precept. | 
© pay, receive, or take any fee, reward, or gra- E 
te tuity whatſoever, for the making out, receipt, 1 
« delivery, return, or execution of any ſuch writ 
« or precept.“ 
By ſect. 6, © Every ſheriff, under ſheriff, 
« mayor, bailiff, and other officer, to whom the 
execution of any writ or precept for electing 
« members to ſerve in parliament doth belong, 
« for every wilful offence againſt this act, ſhall 
« forfeit to every party ſo aggrieved the ſum of 
« 500. to be recovered by him or them, his or 
© their executors or adminiſtrators, with full coſts 
« of ſuit,” by action of debt, &c. in any of his 
majeſty's courts at Weſtminſter, 
' Here it muſt be obſerved, that this ſtatute 1s 
not confined to ſheriffs of counties, but extends 
to all officers to whom writs of election were 
uſually ſent, and whoſe duty it was not to 
proceed to the elections themſelves, but make 
out their precepts to others ; thus it includes the 
ſheriff of Southampton, a borough which is a 22 Journ. 
county of itſelf, becauſe he iſſues his precept to P 445. 449. 
the mayor and two bailiffs, who are the return- 
ing officers, and the proper officer of the Cinque 
Ports, under whoſe precepts alſo all elections are 
made. With reſpe& to the Cinque Ports, the 
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See chap. 2. 


See p. 78, 68, 
and 56. 


30 Journ. 
5p. 450. 


9 
Sheriff muſt three days abeve limited for delivery of the 
precept having been found too ſhort, it was 
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enacted by the 10 and 11 W. 3. c. 7. ſ. 2. that 
the proper officer of the Cinque Ports ſpould be al- 
lowed fix days for the delivery of the precept, ac- 
cording to the purport of the above-mentioned 
act. 

Numerous inſtances occur of petitions againſt 
elections and returns, complaining of perſons not 
being the proper returning officers having by 
indirect means got poſſeſſion of the precepts, and 
preſided at elections. Many of that ſort have 
been cited already. 

From the caſes of Bewdley, 1 Dec. 1710; 
Minehead, 8 Jan. 1721; Peterborough, 1 Feb. 
1727, it appears, that where the ſheriff has de- 
livered his precept to an improper perſon, the 
legal returning officer may proceed to an elec- 
tion, and that the return ſigned by him, and ten- 
dered to the ſheriff in due time, notwithſtanding 
his adverſary was in poſſeſſion of the precept, 
will be confidered as the legal return, and an- 
nexed as ſuch to the writ and precept. The 
following caſe 1s to the ſame effect. 

Wells, 15 Jan. 1766. Robert Tudway com- 
plained by petition, that he was mayor of this 
city, and as ſuch the proper officer to whom the 
precept ought to be delivered, and to whom the 

execution of it belonged ; but that at the late 
election 
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election of a member, the high ſheriff of the 
county of Somerſet, inſtead of delivering his pre- 
cept to the petitioner, as he was required by the 
petitioner to do, delivered it to one William Keate, 
one of the maſters of the ſaid city, of whom the 
petitioner repeatedly demanded it, but was re- 
fuſed; that the petitioner thought it his duty to 
proceed to an election, and afterwards tendered 
to the ſheriff a return, ſigned by him and many 
electors, under the common ſeal of the city, but 
the ſheriff refuſed to accept it, and accepted of 
Keates's return, and prayed that Keates's return 
might be taken off the file, and his annexed. 
On the 20th Jan. the fitting member admitted 
Tudway, the mayor, was the proper returning 
officer, and it was ordered, em. con. that Keates's 
return ſhould be taken off the file, © the ſame 
e not being ſigned by the proper returning of- 
ce ficer of the ſaid city;“ and Tudway's return 
being produced, and the Houle ſatisfied that ic 
had been tendered to the ſheriff, it was ordered 
to be annexed, and liberty given to petition 
touching the election within fourteen days. It 
appears from the Journals, that petitions com- 
plaining of the election were preſented; the merits 
were in part heard on the 19th of February. 
Evidence was produced to prove the mayor's re- 
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ing the election, and taking the poll. The poll 
taken by Keate, being offered in evidence, was 

objected to, and after the point was argued on 
both ſides, it was moved, © that the poll taken 
c at the laſt election of a citizen to ſerve in Par- 
« lament for the city of Wells, by Mr. William 
« Keate, be brought up;” and that motion 
being amended, by adding after the word 
te Keate,” theſe words, © who was not the pro- 
per returning officer at the ſaid election,“ the 
main queſtion was put, ſo amended, and paſſed in 
the negative, 166 to 24, On the 24th the peti- 
tions were withdrawn with leave of the Houle, 
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' 


OF THE DUTY OF THE RETURNING OFFICER 
FOR CITIES AND BOROUGHS BEING COUN= 
TIES OF THEMSELVES, AND FOR CITIES AND 
BOROUGHS IN GENERAL, AFTER RECEIPT OF 
THE WRIT OR PRECEPT, AND BEFORE THE 
ELECTION or CITIZENS AND BURGESSES, 


OST of the cities and boroughs, which are 
counties of themſelves, proceed to the 
election of citizens and burgeſſes by virtue of 
the king's writs, directed immediately to their 
returning officer, without the intervention of the 
high ſheriff of the county, in which they are 
locally ſituated, or receiving any precept from 
him. Such cities and boroughs were placed by 
the common law on the ſame footing as coun- 
ties, and where they held county courts regularly, 
their elections were ſubject to the ſame regula- 
tions. This appears from the caſe of Kingſton 
upon Hull, 2d March, 1695, cited in the former 
volume, and may be inferred from the following 

proceedings. 
KY Litchfield, 
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The Duty of the Returning Officer 


Litchfield, 19th Oct. 17 22. 

ce A petition of Thomas Clark, Eſq. was read, 
ce ſetting forth, That for the election of citizens 
* to ſerve in parliament for the city and county 
ce of the city of Litchfield, the petitioner, Walter 
“ Chetwynd, and Richard Plummer, eſquires, 
cc ſtood candidates; that the citizens which 
ce have been returned have always been choſen 
ce at the ſheriff 's county court, which court hath 
« been conſtantly kept once every month, at the 
ce diſtance of twenty-eight days from each coun- 


ce ty-court day; that Mr. Richard Hinckley, 


cc the ſheriff, was prevailed upon by the importu- 
ce nities of the ſaid Mr. Chetwynd and Mr. 
% Plummer, and their agents, to proclaim the 
© election fourteen days ſooner than he ought to 
edo; that not only the petitioner, but ſeveral 
ce of the electors, and alſo the under- ſheriff, in- 
« formed the ſaid ſheriff of his irregular pro- 
e ceedings, and produced to him the county- 
court book, wherein the county courts ap- 
* peared to have been regularly kept every 
«© month, and requeſted him to procced in the 
© uſual method; but the ſaid ſheriff, through the 
© influences and indirect means uſed by the ſaid 
* Mr. Chetwynd and Mr. Plummer, was pre- 


* vailed on to proceed in an arbitrary manner; 


te that the ſaid ſheriff being determined to pro- 
e ceed on a day on which the ſaid county court 
| « ought 


c« 1 


tic 
th 


ele 
th 


cc 


before the Election. 1.35 
ee ought not to have been held, that the petitioner, * Cities and 
« and many of the principal electors went into 33 
ce the ſaid ſheriff's pretended court, and there ties, 

« proteſted in writing againſt his proceeding toʒʒ 
« an election on that day, and though he was ap- 

« plied to to proceed on the regular and legal 

« day, yet he refuſed ſo to do, declaring, that he 

« had then returned his writ, and would not take 

« any other poll, by which means moſt of the 

« electors were deprived of giving their votes, 

ce and the petitioner of being elected, and praying 

« relief in the premiſes.” 

A motion, That the matter of the ſaid peti- 
tion be heard at the bar of the Houſe, paſſed in ; 
the negative, and it was referred to the committee | 
of privileges and elections. A petition of ſeveral 
electors to the ſame effect was alſo referred to 
the ſame committee, but no further proceedings 
are found in the Journals, 

When the writ 1s delivered to the returning Returning 
officer for a city or borough, being a county of — * 
itſelf, the ſtatute of 7 & 8 W. III. c. 25. ſ. 1. counties, 
requires that he, * upon the receipt of the ſame . you 
ce writ, ſhall, upon the back thereof, indorſe the 
ce day he received the ſame.” 

And by the ſtatute of the 19 Geo, Il, c. 28. Notice of 
ſ. 7. it was enacted, . That the ſheriff or ſheriffs election in 
ce of every city or town, being a county of itſelf, — 


K 4 


cc and 


ties, 


1436 The Duty of the Returning Officer 
Notice of * and having a right to elect a member or mem. 80 
_—_— « bers of parliament, by virtue of the writ if. ce thi 
being coun- te ſuing out of chancery, without any precept ce {1 
| __ ce thereupon, within that part of Great Britain nm 
ce called England, ſhall forthwith, upon the re- te or 
« ceipt of the writ for election of a member or e an 
te members to ſerve in parliament for ſuch city cr th 
« or town, cauſe public notice to be given of the es 
« time and place of election, and ſhall proceed to 2 irt 
« election thereupon, within the ſpace of eight "Ty 
5 « days next after that of his receipt of the ſaid « of 
38 c writ, and give three days notice thereof at leaſt, * by 
bi ce excluſive of the day of the receipt of the writ, «fu 
8 ce and of the day of eleCtion. ce fr 
9 4 | And by ſection 8. it was provided, © That in 9 
1 « caſe any ſheriff or under ſheriff preſiding at 
; 1 « any election of a member or members to ſerve 1 
'2 <« in parliament for any ſuch city or town, being whe 
1 ta county of itſelf,” ſhall wilfully offend againſt tue 
in | this act, he ſhall be liable to be proſecuted by 7 & 
; | information or indictment in his majeſty's bac 
| * court of king's bench at Weſtminſter, or at the * 
; [ aſlizes for. the city or town where ſuch offence *Y 
1 ſhall be committed. And by ſection 10. 
| Every action, ſuit, indictment, or information, 1 
5 given by this act, ſhall be commenced within the 
| nine calendar months after the fact com- the 
1 mitted. to t 
5 Section reti 
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Section 13. provides, . That this act, or any- Notice of 
« thing therein contained (other than and except cis be. 
« ſuch clauſes and proviſions as are by this act being coun- 
e made for or concerning allowing cheque books, _— 
« or for or concerning notice to be given of the time 
« and place of election, and proceeding to election 
« thereupon) ſhall not extend, or be conſtrued to 
« extend to any city or town being a county of 
« itſelf, or to any perſon or perſons, where the 
ce right of voting for any member or members 
« of any ſuch city or town is, for or in reſpect of 
e burgage tenure, or where the right of voting for 
« ſuch member or members, for or in reſpect of a 
« freehold, does not require the ſame to be of the 


« yearly value of forty ſhillings.” 


The returning officers for cities and boroughs, Returning 
where the election of members. are made by vir- e 
tue of precepts, is now obliged, by the ſtatute ceipt on the 
7 & 8 W. III. c. 25. ſ. 1. to indorſe upon the Pecept. 
back of the precept, which is delivered to him, 
ce the day of his receipt thereof, in the preſence of 


« the party from whom he received it.” 


When the returning officer was in poſſeſſion of Notice of 
the precept, there was no ſpecific time limited by — 
the common law, within which he was to proceed 
to the election, provided only that he made his 
return to the officer from whom he had received 
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it, ſo as not to impede the return of the writ, 
Lord Coke, however, tells us, © that there ought 
c ſecundum legem et conſuetudinem parliam. to be 
c given a convenient time for the day of the elec- 
ce tion, and ſufficient warning g given to the citizens 
ce or burgeſſes that have voices, that they may he 
ce preſent, otherwiſe the election is not good, 
« unleſs ſuch as have voices do take notice of 


Ac theraſelves, and be preſent at the election.“ 


Of this © convenient time,” and “ ſufficient 
ce warning,” the Houſe of Commons were the 
judges, and they laid down no general fixed rule, 
but each caſe depended on its particular circum- 
ſtances, the largeneſs of the Rn, and the num- 
ber of electors. 

In one inſtance the Houſe of Commons di- 
rected beforehand how many days notice ſhould 
be given of the election. Boſſiney, Feb. 15, 
1640. The committee had reſolved, and the 
Houſe agreed, that the election was totally void, 
but for what reaſon does not appear, and a new 
writ was ordered, but the Houle further declared, 
e that they think it fit in this caſe, that there be 
ſix days notice given to the electors, after ſuch 
time as the precept comes to the officer of the 
* town's hands, before they proceed to the elec- 
« tion.” In general, however, the returning 
officer received no inſtructions as to the notice he 
ought to give of the election, after receipt of the 
precept, but was leſt to act at his peri), 

The 


/ 


before the Election. 


The following caſes, inſerted in order of time, 
(added to that of Bletchingly before cited) will 
ſhew how the law ſtood prior to the ſtatute 7 and 
8 W. III. 

Gatton, Feb. 5thand 7th, 1620. Four burgeſſes 
had been returned to the ſheriff, bur he had certi- 
fied only one of the returns. Sir George Moore 
reported from the committee of privileges, that a 
precept had been delivered to the conſtable, who 
is the returning- officer, and by him delivered to 
the miniſter. The miniſter publiſned the Wed- 
neſday after for the election. On the Tueſday 
(the day before the day for which notice had been 
ſo given) Mr. Copley, lord of the manor, a recu- 
ſant convict, with ſix of his leſſees, not freeholders, 
elected Sir Henry Brittayn and another perſon; 
the freeholders met on the Wedneſday, and 
elected Sir Thomas Greſham and Sir Tho- 
mas Bludder. The committee were of opinion 
this was a void election. It ſhould ſeem that the 
ſheriff had returned the two members elected by 
Mr. Copley and his tenants. Ir was reſolved 
that Sir Henry Brittayn ſhould be heard in his 
place. He ſtated, that the writ was directed 
gur geihibus, and delivered to Mr. Copley; that 


the town conſiſted of only ſeven houſes, all but 


one occupied by Mr. Copley's tenants; that 
the right of election was not in the freeholders, all 


of whom, but one, lived out of the town, and only 
| held 
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held of the manor within the town ; that the 


the common Eletion by Mr. Copley and his leſſees was good; 


law. 
— 


and that they made the election at Gatton, though 
the indenture of return was caſually ſealed at Rye- 
gate. The debate in the Houſe ſeems to have 
gone chiefly on the validity of the notice of election 
given by the miniſter, of the election as made at 
Ryegate, not at Gatton, and of the right of the 
freehclders (not being reſident); and at length it 
agreed with the committee, that the ſitting mem- 
bers were not duly elected, but in reſpect of dan- 
ger from Mr. Copley, it ſeems that they reſolved 
not to make it a void election, but ordered the 
election of Sir Thomas Greſham and Sir Tho- 
mas Bludder to ſtand, and the ſheriff was com- 
manded to bring in the indenture of their elec- 
tion. In order to make good the election of Sir 
Thomas Greſham and Sir Thomas Bludder, 
the Houſe muſt have held that the notice of 
election, publiſhed by the miniſter, was good, 
and that the right of election was in the non-re- 
ſident freeholders. 


Rocheſter, March, 3, 1620. Sir George 
Moore reported from the committee of privileges, 
that the election was good; and afterwards, on 
the ſame day, that the mayor had ſent but half 
an hour's notice of the election, and there was a 
market near, where many of the electors were 
abſent; that the mayor was faulty in all, and 

that 


this 
by 1 
unce 
repo 
refe: 
on, 

the 


before the Election. 


that he ought to he admoniſhed (a). Sir Dud- 
ley Digges was for a bill to reform theſe abuſes, 
and for ſending a letter to the mayor to do ſo 
no more. Mr. Alford was for a bill, which 
was accordingly ordered to be brought in. 
Winchelfea, 3d, 14th, and 18th, March, 
1623. © The mayor having received a pre- 
« cept to proceed to the election, cauſed notice 
« or warning to be given to the jurates and 
« freemen the two and twentieth of January, 
« 1623, at night, omitting two Tildens, who had 
« votes, to meet the next morning at the court- 
« hall, as about the buſineſs of the town generally, 
« at which time there met the mayor and ſix 
ce jurates, as alſo both the Tildens, and ten of the 
« elevenfreemen.” The committee reported ſeve- 
ral reſolutions, to which the Houſe agreed, the 
third was, © That an election of a burgeſs to the 
_ © parliament, without due warning aforegoing, 
e if any of the eleQors be abſent at the time 
« of ſuch election, is void, for without ſuch 


(a) It does not diſtinctly appear in the Journal, whether 
this was the ſtatement of facts made by the committee, or 
by ſome member in the courſe of his ſpeech, for it was not 
uncommon for the chairman of the committee to make 
reports at the ſame time, on all the elections which had been 
referred to it, and for members to make their obſervations- 


on, and diſcuſs them ſeparately afterwards, in the courſe of 
the fitting. 


ce warning 
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te warning the electors know not where nor 
ce when to meet, and they are not bound to at- 
« tend continually, in expectation when or 
cc where it ſhould be.“ The fourth was, © Thar 
« the ſaid warning given for a meeting generally, 
ce without expreſſing the cauſe why, was an in- 
ce ſufficient warning, and conſequently the elec- 
ce tion thereupon, void; for, unleſs the electors 
« know beforehand what the cauſe of meeting 
« 1s, they cannot adviſe or conſider ſufficiently 
ce with themſelves what to do, nor who, in their 
« judgments, ſhould be the fitteſt perſons to be 
ce choſen, but ſhould go to a precipitate election 
cc upon a ſudden propoſition, which may turn 
ce the commonwealth to prejudice ; and whereas, 
© by law, he that being duly warned doth yet 
« abſent himſelf, loſeth his voice for that time, 
divers who, upon a general warning, ſuppoſing 
« the matter to be but ſlight and ordinary, will 
e peradventure make default, would not ſo do, 
ce nor loſe thcir voice, if they were formally in- 
e formed, as they ought to be, of the weight and 
© conſequence of ſuch buſineſs as ſhould be 
« handled, whereof can be greater than for elec- 
ce tions to the parliament.” The ninth reſolu- 
tion was, © That the ſaid Paul Wymond, mayor 
ce of Winchelſea, for giving order for ſuch a 
te cautelous warning to be made about the elec- 
« tion, threatening and terrifying of the Tildens 
« and 


before the Election. 


te and Martin, three. of the electors, unlawfully 
« excluding the Tildens from their voices, ſeek- 
« ing to draw the ſaid Sir Alexander into ſcan- 
« dal touching bis religion, without cauſe 
« had committed an offence againſt the liberties 
« and privileges of the commons in parliament, 
and to the preventing and hindering a due 
« election, for which, after report thereof made 
« from the committee, he was brought to the 
« bar of the Houle, kneeling as a delinquent 
« at his firſt entrance, but then directed by Mr. 
« Speaker to ſtand up, which he did, whereupon 
« Mr, Speaker, as the manner is, rehearſed to 
« him the particulars of the offence wherewith 
« he was charged, hearing his defence thereunto, 
« what he could ſay for himſelf, and debating 
« it with him as much as was convenient; which 
« being done, he was again withdrawn, while the 
« Houſe advifed and reſolved what to do with 
« him ; and receiving no ſatisfaction by his de- 
« fence, they did order and adjudge, that for 
c ſuch his miſdemeanor he ſhould be committed 
« to priſon under the cuſtody of the ſerjeant at 
© arms attending upon Mr. Speaker, for certain 
« days; and then upon his humble ſubmiſſion and 
e acknowledgment of his fault at the bar of 
the Houſe, upon his knees, to be enlarged 
from hence; and to make acknowledgment 
of his fault at Winchelſey, in the preſence of 

ce the 
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ce the jurates and the freemen there, before the 
« writ for a new election ſhould be executed; 
ce which judgment being agreed upon in the 
« Houſe, the delinquent was again brought in, 
« and ſet at the bar on his knees, and Mr, 
« Speaker, in the name of the Houſe, pronounced 
« judgment upon him, for and in the name of 
« the whole Houſe, which judgment was exe- 
ce cuted upon him accordingly.” 

Stafford, March, 22, 1623. Matthew Cra- 
dock, eſquire, was elected in the firſt place, and 
Sir William Walter petitioned againſt the elec- 
tion of Richard Dyott, eſquire, who had been 
returned as elected in the ſecond place, but ad- 
mitted the election of Cradock to be good. It 
appeared that the mayor, and ſome of the inha- 
bitants, being aſſembled to conſult of a buſineſs 
touching their town-mills, one Mr. Dorrington 
unexpectedly produced the ſheriff's precept for 


an election of burgeſles for this borough, where- 


upon other electors coming in, but others being 
abſent, it was moved by thoſe preſent to go to 
an election, and yielded unto. The precept 
being read, Cradock was elected without oppo- 
ſition, but there was a conteſt between Walter 
and Dyotr. Under theſe circumſtances Mr. 
Glanville reported from the committee of privi- 
leges, that the election of both burgeſſes was void 
for want of due warning, for though Cradock's 

| election 


rr 


before the Election. 
election was not diſputed, yet as the election of 
Dyott was void from a cauſe that equally affected 
both, their cafes could not be ſevered, and the 
Houſe muſt take notice of it, and give judg- 
ment accordingly. The Houſe agreed, and a 
new writ was ordered. 

Dover, 24 March, 1623. This port or bo- 
rough ſends barons or burgeſſes to the parlia- 
ment by preſcription, and is incorporated by the 
name of mayor, jurates, and commonalty, which 
commonalty were antiently all the free-barons, or 
freemen, inhabitants of the faid port or town, not 
being jurates or chief burgeſſes there; but by a bye- 
law made in the reign of queen Elizabeth, it was 
agreed, that there ſhould be thirty-ſeven of the 
diſcreeteſt commons, to be choſen by the mayor 
and jurates, who ſhould have power, for all in the 
name of the whole commons, to chooſe all offi- 
cers in this town, as burgeſſes to the parliament, 
and all other officers belonging to this town, 
which have been accuſtomed to be elected and 
choſen by the commons, and the thirty- ſeven per- 
ſons ſo elected had been ever ſince called the 
common council, and they alone, ever ſince, had 
choſen members and other officers for the ſaid 
port. The mayor of Dover having received a 
precept to proceed to election, cauſed notice or 
warning thereof to be given to the jurates, and 
to the ſaid thirty- ſeven, called now the common- 

5 L 4 council, 


| x 146 The Duty of the Returning Officer 
ik 3 | Notice of council, for a general meeting to be had about be 
5 election at buſineſs of the town, not expreſſing the particular ce 
155 law. cauſe. At which time and place, the mayor, cc 
* 1 jurates, and thirty-ſeven appeared, and divers * 
| 2 other free barons, or freemen, inhabitants of the 10 
N 5 ſaid port or town, though not ſummoned, upon 0 
f F conjecture wherefore the meeting was, came and 6s 
{ j claimed to have their voices in the election, and as 
1 offered to join in the buſineſs, but they were ex- re: 
| cluded, and then the mayor, jurates, and thirty- 2 
„ ſeven choſe Sir Edward Cecil and Sir Richard #1 
1 Lounge. ce ce 
5 * The committee, after reſolutions againſt the &/ 
; * right of the thirty-ſeven to vote, reſolved, ge. 
"i « 3dly, That the ſaid warning for the election | 
1 ce was utterly inſufficient, as well for the gene- 4 
N 5 ce rality thereof, as alſo for that the free barons, or t 
„ « freemen, inhabitants of Dover, who ought to 1 
bf have voices in the election, beſides the mayor, ce 
: M te jurates, and thirty-ſeven, called now the com- r 
8 cc mon- council, were not warned, for which ſee the "Y 
| 9 te reaſons delivered in the caſe of Winchelſey.“ | 
; * « 4thly, It was conceived by the ſaid com- 7 
; i c mittee, and ſo reported to the Houſe, and there e 
„ c reſolved, that the ſaid Sir Edward Cecil and ee, 
i Sir Richard Younge were unjuſtly returned, ce 
ih . © without any lawful election to warrant the « 4 
4 « fame; for that divers of the lawful electors 0 
<4 ce never were warned to attend the election, and |} 4 { 
bl : « ſome 


Ie 


before the Elation. 


ec {ome others of them, which offered themſelves, 
te were wrongfully excluded from the election, 1 in - 


e form as aforeſaid : Wherefore it was ordered, | 
1 


ce that a warrant ſhould be made, which ac- 
ce cordingly was made by Mr. Speaker, for a 
tc writ to go forth for a new choice to be had of 
& barons or burgeſſes for the ſame port and 
© town of Dover, which new writ ifſuing ac- 


© cordingly, both the ſaid Sir Edward Cecil and 


« Sir Richard Younge, whom the Houle found 
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« altogether innocent of any practice touching 


ce their former election or return, were lawfully 
&« choſen by all the rightful electors, and duly re- 
ce turned accordingly. 


a Sthly, It was conceived by the ſaid com- 


ce mittee, and ſo reported to the Houſe, and 
ce there agreed and ordered, that no puniſhment 


© ſhould be inflicted upon the now mayor of 
Dover, for not warning all the free barons, or 
e freemen, there inhabitants, to attend the faid 


« election, albeit of right they ought to have 


been warned, as perſons by law intereſted in 


ce the election, the ſaid ordinance and uſage 
e notwithſtanding ; becauſe by colour of the ſaid 
« ordinance and uſage of ſixty years or more 
«thereupon foll6vihg, it might well be pre- 
« ſumed by the ſaid mayor, following the courſe 


of divers of his predeceſſors, that of right they 
ec ought not to have been warned, and ſo the 
29 | Fat. * ce ſaid 
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The Duty of the Returning Officer 


te ſaid ordinance and uſage by reaſon thereof, 


tt albeit it would not alter the right of elections, 
te when it was judicially brought into queſtion, 
« yet the ſame was ſufficient to excuſe the ſaid 
te mayor from puniſhment, ſo long as he did 
© nothing of himſelf corruptly, or by practice, 
« to any private end, but was merely miſled by 
* miſtaking the law, touching the validity of the 
te ſaid ordinance, and the purſuant uſage there- 
« upon had by colour thereof.” * 
Newcaſtle-under-Line, April 9, 1624. The 
caſe was, a meeting was had for the election of 
burgeſſes, but it appeared not, neither one way 
nor the other, whether any due warning was given 
for the ſaid meeting. Mr. Leveſon was clearly 
choſen for the firſt place, but as to the ſecond 
place it was doubtful between Sir Edward Vere 
and Mr, Keeling, and a diſpute ariſing as to who 
had a right to vote, the poll was not purſued, 
and Mr. Leveſon and Sir Edward Vere were 
returned. The committee reſolved the election 


of Mr. Leveſon for the firſt place was good, 


te howbeit, it was objected and inſiſted upon, 
ce that by reaſon no due warning was made to 


appear for the ſaid meeting, wherein he was 
« choſen, therefore the ſaid meeting was unlaw- 


« ful, and conſequently the ſaid election. 
« But it was anſwered and reſolved, that albeit 
the precept for wargng be in the affirmative, 
ce yet 


| before the Election. 

c yet Jawful warning, in all caſes, is generally to 
« be preſumed, until proof be made to the con- 
« trary ; for otherwiſe it ſhould be in the power 
« of any one, upon a pretence of want of warn- 
« ing, to trouble any burgeſs of the Houſe, and 
« make him bring proof, though from never ſo 
t remote a part of the kingdom, to prove warn- 
te jng given for his election, which might be in- 
«© convenient, and therefore, in a caſe of this na- 


te ture, we muſt ſtand to general and reaſonable 


e preſumption, until Fn proof be made co 
the contrary. ' 

But touching the ſecond place, it was con- 
© ceived by the committee, and upon report 
ce thereof ſo reſolved in the Houfe, that no elec- 
te tion at all was made of any burgeſs whatſoever, 
te for the reaſons formerly expreſſed in the caſe 
of Winchelſey, and the return of Sir Edward 
« Vere was without warrant, and unlawful ; and 
« therefore it was further ordered, that the ſaid 
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= | 


« Sir Edward Vere ſhould be diſcharged out of 


e the Houſe, and a warrant made by Mr, 
« Speaker for a writ to go forth to chooſe one 
© new burgeſs in the place of the faid Sir Ed- 
cc ward Vere.” 

Stockbridge; g April, 1 One objection 
to the return was, © that no ſufficient warning or 
te notice was given to the electors, of the time 


and place appointed for the election.“ The 


L 3 petitioners 


* 


Glanv. p. 97. 
1 Journ. 


p. 759 


150 The Duty of the Returning Officer 


Wore Petitioners, failed in their proof, and the commit- ele 

the — 2 tee held, as in the caſe touching the borough of be 

aw. Neycaſtle, that the proof of want of warning, ar ; 

—— notice of the time and place of election, ought do 

to be made by him that complaineth of the elec- anc 

tion, or elſe it ſhall be preſumed that there was a fol 

ſufficient notice, until the contrary appear, ... So ele 

they reported the election to be good, and upon int 

2 thereof the Houſe agreed. rep 

1 Journ. Bridport, April 12, 1628. Mr. Hakeyill.re- bee 

P. 88a. 

4 Do from the committee, that the queſtion was, bei 

1 whether the commons, or only the bailiffs and the 

| thirteen capital. burgeſſes, had right to elect; that da) 
3 the committee was of opinion, © the. commoners of 
. | * had voice in the election,” but that- here Was an 
1 * no good election, becauſe the commons, hav- cep 
1 ec ingright of yoice, had no warning as they ought cee 
bs © to have had; and thereupon the Houſe agree- reſt 
| ; ing, a new writ was ordered. n Ipſ 
; 1 2. Journ. St. Michell, April 24, 1640. This er. is agt 
ol * very imperſectly ſtared in the Journal; but there tote 
1 3 ſeems to have been two queſtions, firſt, Whether was 
a | 4 the right of election was in the burghers only, or my 
1 the burghers and inhabitants? ſecond, Whether of! 
1 there had been ſuffcient time? and upon this it leg 
bi was agreed, that if this had been a great town, He 
„ and that all the inhabitants had had voices, this gar 
E might have been taken to be a ſurpriſe. The tor: 


„ | election | NEV 


before the Election. 131 h 

election of the an members was ne to Notice of 

be good. 0 Ss election at 
the common 

Great Marlow, Now: 9, 5 There was a law. 

double return of Mr. Borlace and Mr. Ipſley, &—>— 

and Mr. Borlace and Mr. Hobby. It was re- 9 

ſolved by the Houſe, that Borlace was well 5 

elected. The merits of the election were gone 

into, and on the 19th November, Mr. Maynard Ib. p. 35. 

reported from the committee, that a precept had 

been delivered to Mr. Moore in due time; that 

being aſked the day before the election, if he had 

the precept, he denied he had it, but the next 

day, which was the day of the election of knights 

of the ſhire for the county of Bucks, a quarter of 

an hour before the election, he produced the pre- 

cept in the preſence of twenty or thirty, and pro- 

ceeded to the election, without any notice to the 

reſt of the town, and Mr. Borlace and Mr. 

Ipſley were choſen burgeſſes. The Houſe 

agreed with the committee, that the election was 

totally void, and ordered a new writ; and that it 

was a miſdemeangur in Moore. 

lvelcheſter, Feb, 15, 1640. Upon the report 2 Journ. 

of Mr. Maynard from the committee for privi- P. 85: 

leges, it was reſolved, that the election of Siri 

Henry Berkeley and Mr. Hunt was void, in re- 

gard that due notice was not given to the elec- 

tors, and a warrant was ordered to iſſue for a 


new writ. 
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The Duty of the Returning Officer 


_ Chippenham, June 20, 166. A double re. 
turn. Sir Edward \Hungerford and Mr. Bayn- 
ton, in one indenture, and Sir Hugh Speake in 
another. Serjeant Charlton reported from the 


committee of privileges, that no due notice was 


given of the election, and ſo many electors were 
abſent as might have overbalanced the poll had they 
been all there; and that the poll being demanded 
by all three, was refuſed as againſt Mr. Baynton. 
The Houſe agreed with the committee, that the 
election was void, and reſolved that the bailiff 
be ſent for in cuſtody to anſwer his miſcarriage 
at the election, and his infolent carriage before 
the committee, and that the ſerjeant at arms, or 
his deputy, ſhould apprehend and bring him up 


in cuſtody. 


Haſtings, Nov. 4, 1689. Mr. Gott com- 
plained of the election of Colonel Beaumont, on 
account of the want of due notice of the election, 


and fair uſage, and that Colonel Beaumont being 


governor, or lieutenant-governor, of Dover 
caſtle, and to whom the writ was directed, had 
returned himſelf, though not regularly choſen, 
nor capable of being choſen, being the officer 


who had the execution of the writ, &c. 


17th 


January, on the report it appeared, that by order 
of the mayor, on Thurſday morning, at eight 
o'clock, the officer gave notice for the election to 
be next morning at nine. There was evidence 


to 


before the Eleftion. © 153 
to ſhew, that three or four days notice was uſually Notice of 
given of elections, but ſtronger. evidence, that — 
twenty-four hours notice was cuſtomary, and it law. 
was proved all the electors but one attendet. 
There was ſome evidence of attempts at undue 
influence by Colonel Beaumont, but the com- 
mittee reported he was duly elected, and bor 
Houſe agreed. 

Cricklade, Feb. 22, 1695. Colonel Gran- 17 Journ. 
ville reported on the petition of ſeveral electors, p- 461. 338. 
complaining that, * on the 19th of October 
« Jaft, about two o'clock in the afternoon, John 
« Wild, bailiff of this borough, gave notice by 
“ proclamation, that at nine o'clock the next 
* morning he would proceed to the election of 
« burgeſſes to ſerve in this prefent parliament 
e for this borough ; which ſhort notice being 
looked upon as inſufficient, and ſeveral of the 
« electors being abſent, and others intending to 

« go to neighbouring markets on that day, the 
ce bailiff was applied to to defer the day of elec- 
te tion to a reaſonable time, but he poſitively re- 
tt fuſed to do it, and went to an election accord- 

« ing to this ſhort notice, and hath returned Ed- 
e mund Webb and Charles Fox, eſquires, as 
« duly elected, though ſeveral of the petitioners 
te proteſted againſt the election, and did not give 
* their votes, &c. From the report it appears, 
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The Duty of the Returning Officer 
that the bailiff, gave notice at .two, o'clock, that 
the election would be at nine the next day; 
that application was made to the bailiff to put it 
off, which he refuſed ; ; and thereupon, and. upon 
his denying a liſt of the, voters, Mr. Styles, who 
had declared himſelf a. candidate, went out- of 
town. It was agreed the right of election was in 
the freeholders, copyholders, and leaſcholders, for 
more than three years; and thence inferred on 
behalf of the petitioners, that the above could not 
be a reaſonable time, becauſe deeds were to be 
produced to make out the right of the voters, 
which would take up a longer time. It was 
proved ſor the ſitting members, that many elec- 
tions had been had on as little notice; and. it ap- 
peared from the poll, that eight of the petitioners 
had voted at the election, and one was in the 
town; and that the election had been fairly 
conducted, and votes taken for Mr. Styles, as 
well as the ſitting members. The committee re- 
ſolved, the ſitting members were duly elected, 
and that the petition of the burgeſſes was frivo- 
lous, vexatious, and groundleſs. It is probable 
that this caſe might have occaſioned the inſertion 
of the proyiſions relating to the ſpeedy de- 
livery of precepts to returning officers, and 
their conduct as to the notice of elec- 
tion, in the ſtatute of 7 and 8 W. III. c. 25. 
: which act was originally brought in to re- 
gulate 


before the Election. 


gulate county elections (a) but was read a ſe- 
cond time two days only aſter the deciſion of 
the Houſe in the above- mentioned caſe of 
Cricklade. 
An end i is now put to all complaints of this 
kind. by the 7 and 8 W. III. c. 25,1. 1. which, 
after providing for the delivery of the precept to 
the proper returning officer of each borough, 
town corporate, port, or place, enacts, © that 
© every ſuch officer, upon the back of the ſame 
« precept, ſhail indorſe the day of the receipt 
« thereof, in the preſence of the party from 
* whom he received ſuch, precept, and ſhall 
« forthwith cauſe public notice to be given of 
« the time and place of election, and ſhall pro- 
* ceed to election thereupon, within the ſpace of 
e eight days next after his receipt of the ſame 
precept, and give four days notice, at leaſt, of 
« the day appointed for the election. 

In the following caſe it was one of the allega- 
tions of the petition, that public notice of the 
election was given on 4 Sunday. 


(a) The bill was originally founded on the reſolutions 
in the caſes of Hertfordſhire and Surry, ſee my firſt vol. 
p. 314. for the very day after, leave was given to bring in a 
bill“ for puniſhing of ſuch as ſhall forſwear themſelves 
« before the ſheriff, at elections of knights of ſhires,** but 
this title was changed afterwards, 


Bridport, 
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11 Journ. 
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On Sunday. 


11 Journ. 
p- 394. 
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The Duty of the Returning Officer 

Bridport, 1784. The election was upon Thurf. 
day, April 1, in conſequence of a notice pro- 
claimed thereon the preceding Sunday (a). A 
petition was afterwards preſented againft this 
election, founded upon an objeCtion to the day 
of the notice, as being improperly given” on 
a Sunday, and upon another objection (not true 
in fact) viz. the minority of one of the ſitting 
members. This petition, not having been heard 
in the firft ſeſſion of that parliament, was not 
renewed in the following ſeſſion. Mr. Luders 
fays, he had particular reafon to think that the 
petitioners earneſtly wiſhed to proſecute their pe- 


tition, and, therefore, concludes, that their drop- 


ping it muſt have been owing to legal advice, that 
they had no good ground for the proſecution. 
In the cafe of Shafteſbury, in 1793, the queſ- 
tion was, whether the returning officer was juſtified 
in giving notice of the time and place of election 
between the hours of 11 and 12 at night. The 


committee reſolved the election to be valid, but, 


(a) Mr. Enders obferves, © that the law authoriſes any 
& miniſterial acts of this Kind to be done on Sunday; many 
acts, merely ſecular, are required by law to be notified on a 
„Sunday, and in the church, Till the ſtatute 29 Charles 
« the Second, ch. 7. it was lawful to make arreſts and ſerve 
judicial proceſs on a Sunday. In the cafe of Clerken- 
« well, Bott, p. 11, it was held, that an appointment of 
5+ overſeers of the poor on a Sunday was legal.” 


to 


* before the Eection. 
to prevent ſuch unjuſtifiable practices in future, 
the ſtatute of the 33 Geo. III. c. 64, was paſſed, 
to explain and amend the th and 8th of Will. III. 
« ſo far as relates to the publication of notices 
« of the time and place of election; which 
act of 33 Geo. III. reciting that it is not in the 
ſtatute, of Will. III. “ ſpecified at what time, or 
ce within what hours of the day it ſhall be in- 
« cumbent on the proper officer to give ſuch 
« public notice as aforeſaid. And whereas, by 
« reaſon of ſuch uncertainty, great incon- 
« yeniencies may ariſe from the undue practices 
« of returning officers and others,” directs, that 
in future © all notices to be given of the time 
e and place of any election for members to ſerve 
« in parhament, ſhall be publicly given at the 
« uſual place or places, within the hours of 
« eight of the clock in the forenoon and four of 
« the clock in the afternoon, from the 25th day 
of October to the 25th day of March inclu- 
« five; and within the hours of eight of the 
« clock in the forenoon and ſix of the clock in 
« the afternoon, from the 2 5th day of March to 
« the 25th day of October incluſive, and not 
« otherwiſe z and that no notice to be given of 
ce the time and place of elections of members 
« to ſerve in parliament ſhall be deemed or 
« taken to be a good or valid notice for any 
« purpoſes, or to any effect whatſoever, which 
| 6e hall 


Pre — 


rien wei tn we ans A ole. Swe —— 


- 
<= ont oa... Arr Fouad ace; Ie. ie 4 
PR \ 5 A 


r 


e dans .- 4 


ls 


3 


— — — — - —— 2 — - 


7 
"4 — + >. * — * _ + + 1 + 
I CS NO AT Ce Ee * N 


2 


r 


8 
** © 
_— 

i — 

4 WW 
— 
IE 
E 
3 

1 
> : 

» + 

1 

Ws 

* * 

* : 

* 

=. 

T2 3 

* 
ax” 
A 

A * 

* . * 

*. 

* . 
1 2 

8 

__ - 
bY 

s 90 

» 

* - 

bo. 

= 

* 

© - 

wo 

' © 
® 
* 
4 
„„ 

. 

* 

* 

"a 

* & 
©" 

+ 

5 
: * 

8 

. 7 

2.168 

-© 

7 x 

- 
— 
bY - 
% 
\ 
3 
y 
Wn 
** 
* ** 
1 
* 

"3% 3A 

” J 

of 

* 
= 

21 
Ol * 
SD 
' 
286 
GA 

* 

3 

„ 

3 

= 
BY 
8 
„ 
boy 
* 
x3 

1 

) 


1 PE Ip" 


HOSES SIE EAT, tac, 


ET er e 


e 


82 
* „ 


* — 
2 9 . 


,, 7, ˖—§—;n˙⁹ Ll ae O__ 


(68 a PS i404" 
3 


—_ — 2 - 
8 by * 
ar 


„ 


— 


- L g * * 
22 2. . 7 Lo A 
= — : EEE CT; - _ =. 4. M3 I 
2 £ A — — 1 2 7 2 - E 
_ of I * Po — —— — _ - — 


3 


© — ; 
5 „1 WS 
. . —_— 
— 422 Fay ve. . — 


r 
5 _ 


_— — 70 — 17 12 8 y 
— * 
, s 


9383 -- 
- 
* 
7 r 
„ 


— * —  - 
r : — —— 
7 > 


_ 
—— 
— 
2 * — 


* 


158 


Notice by 
ſtatute. 


17 Journ. 
p- 137. 


Notice too 


thort. 


13 Journ. 
p. 654. 


The Duty of the Returning Officer 
© ſhall not be made and publiſhed in the manner 
e and within the time of day aforeſaid, any law, 
ce ſtatute, uſage, or cuſtom, to 1 yy not- 
«© withſtanding.” 

It has been uſual for the returning officers t 0 
conſtrue © the four days notice at the leaſt,” 
mean three clear days between the day + 
giving notice and the day of election; in other 
words, to reckon one of thoſe days incluſive, 
the other excluſive, thus to give notice on Mon- 


day for an election on Friday; and this conſtruc- 


tion is ſupported not only by general uſage, but 
by a deciſion of the Houle. . 
Chicheſter, 13th of March, 1711. The pe- 
titioners inſiſted that the election was void for 
want of due notice. The election was on 
Tueſday, the 3d of October, 1710, and the 
notice was given upon the Friday before. The 
committee reſolved that, © it is the opinion of 
© this committee, that a legal notice was given 
ce of the time of the late election of members 
for this city, and that the ſitting members were 


duly elected, and the Houſe agreed. 


Where both the days of giving notice and pro- 
ceeding to election have been reckoned inclu- 
ſively, the notice has been deemed too ſhort and 
the election ſet aſide. | 

Corte Caſtle, 6th of January, 1701. The pe- 
tition complained, that, contrary to the act of 

| parliament 


Deore the Eloction. 

parliament | for regulating elections, the mayor 
gave notice, on Wedneſday, the 19th of Novem- 
ber, to proceed to the election on Saturday the 
22d, and did accordingly proceed to the election, 
&c. It was referred to the committee of privi- 


leges, but no further entry u on the Journal 


concerning it. 
Seaford, 178 5. The petitions Sings, 
that the returning officer had proceeded to the 


election, on the 3oth of March, 1784, without 


giving four days notice of the day appointed for 
ſuch election, as required by ſtat. 7 and 8 W. III. 
c. 26, whereby the ſaid election and return were 
null and void. It was admitted, that the fitring 
members had a majority on the poll, and that 


the election was made on the 3oth of March, in 


conſequence: of notice proclaimed on the 27th of 
the ſame month. The merits depended ſolely 
on the legal effect of the clauſe in the above 
ſtatute, for the committee would not allow the 
fitting member to ſhew, by evidence, either that 
the day had been fixed at the requeſt, and by the 
conſent, of the petitioners, or that every voter had 
had notice of the time of election, and all but 
two (who were friends to the fitting members 


and declined voting) had actually vored, or that 


the notice of election had been given fraudulently 
by the returning officer, in colluſion with the 
petitioners. After hearing arguments on both 

| ſides, 
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The Duty of the Returning Officer 
by ſides, on the legality and effect of the above- 


L—— mentioned clauſe, the committee reſolved; © that 


40 Journ. 
p. 653- 


Notice too 


Notice at 
what place. 


Notice in 
Wales. 


ce the laſt election was ** and ſo reported to 
the Houſe. 

The words of the "TING are equally imperi- 
ous, when the returning officer has exceeded the 
eight days allowed by the ſtatute, as where he 
has fixed the election within the four days, 

_ Saliſbury, 3d March, 1713. The petition 
alledged, that the petitioner was ananimouſly 
elected; © that John King, mayor, deferred the 
« election till the tenth day after the receipt of 
ce the precept; and then ſtated other charges 
affecting the merits of the election. 4th April, 
the merits were heard at the bar of the Houſe, 
but the particulars do not appear on the Journal, 


The fitting member was reſolved to be duly 
elected. | 


By the 7 and 8 W. III. no place was fixed, 


at which the notice of the election was to be 
given, but by the 33d Geo, III. c. 64. it muſt 
now be given “ at the a/ual place or places.“ 

By the 35 Hen. VIII. c. 11. ſ. 3. reciting 
that © foraſmuch as the inhabitants of all citics 
and boroughs, in every the faid twelve ſhires, 


« mouth, not finding burgeſſes for the parlia- 
ment themſelves, muſt bear and pay the bur- 
geſſes wages within the ſhire towns of and in 


te every 


within Wales, and in the ſaid county of Mon- | 


(c 


cc 


| before the Election. 


every the ſaid twelve ſhires in Wales, and in 
the ſaid county of Monmouth,” it was enacted, 
that, from the beginning of the ſaid parliament, 
the burgeſſes of all and every of the ſaid cities, 


boroughs, and towns, which be, and ſhall be 


contributary to the payment of the burgeſſes 
wages of the ſaid ſhire towns, ſhall be lawfully 
admoniſhed, by proclamation or otherwiſe, by 
the mayors, bailiffs, or other head officers of 
the ſaid towns, or by one of them, to come 
and to give their elections for the electing, at 
ſuch time and place lawful and reaſonable, as 
ſhall be aſſigned for the ſame intent by the ſaid 
mayors, bailiffs, and other head officers of the 
ſaid ſhire-towns, or by one of them, in which 
elections the burgeſſes ſhall have like voice 
and authority to elect, name, and chooſe the 
burgeſſes of every the ſaid ſhire-towns, like 
and in ſuch manner as the burgeſſes of the 
ſaid ſhire-towns have or uſe.” 

Cardigan Borough, April, 30, 1662. Serjeant 


Charlton reported, that the queſtion on this elec- 
tion, between Mr. Philips and Sir Francis Lloyd, 
did ariſe on the ſtatute of 35 Hen. VIII. c. 11. 


. 


3. as to the notice to be given of the election 


for members to ſerve for ſhire- towns in Wales, 
and that the committee was of opinion, that 
notice of all elections of members for ſnire towns 
ought, by the intent of the ſaid act, to be given 

| M to 
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' The Duty of the Returning Officer 


to the out- corporations and boroughs which do 
not ſend burgeſſes themſelves ; and that no fuch 
notice having been given, the election of Mr. 
Philips was void, and the Houſe agreed, “ be- 
cc cauſe due notice was not given of the ſaid 
cc election,“ and © reſolved, that this Houſe doth 
& agree with the committee, that notice of all 


c elections of members to ſerve for ſhire towns 


e in Wales, ought to be given to the out-corpo- 
« rations and boroughs in ſuch ſhire.” | 
Montgomery, 17th of January, 1705. The 
queſtion was, whether due notice had been given 
of the election? On Monday, the 14th of May, 
1704, one of the ſerjeants was ſent by one of 
the bailiffs (the other not being in town) to 
Llandidoes, one of the out-boroughs, to give 
notice to the bailiffs there that the election would 
be on Friday following, v1z. the 20th; the other 
ſerjeant was ſent, on the ſame day, to give a 
ſimilar notice to the bailiffs of Welſh Pool and 
Llanvilling; notice was accordingly given in all 
theſe places, and an alderman, at nine of the clock 
in the morning of the ſame Monday, in the 
abſence of the ſerjeants, made a proclamation at 
the uſual place at Montgomery, of the time of 
the election. The committee reſolved, that the 
fitting member was duly elected, and the Houſe 


agreed. 


The 


before the Election. E 
The following proviſions reſpecting elections 
at New Shoreham are made Py, 85 11 Geo. III. 
„„ IE. | YE 7 
LB the conſtah e, or other proper 3 
© to whom any writ or precept ſhall be directed, 
<« for making any election for the ſaid borough, 
« ſhall, upon the reception of ſuch writ or pre- 
« cept, indorſe upon the back thereof the day 
* of his receipt thereof, in the prefence of the 
e party from whom he received ſuch precept, 
© and ſhall forthwith cauſe public notice to be 
« given within the ſaid botough of New Shore- 
ie ham, and at the towns of Brafmber 4d Steyn- 
" ing, in the faid county of Suſſex, by fixing up 
* a notice thereof, in writing, on the market 
* houſes; or on the doors of the churches of the 
« ſaid towns, of the day of election, and ſhall 
te proceed to election thereupon 4ithiu the ſpace 
&« of twelve days, and not leſs than ei io days next 
& after his receipt of the fame precepr.” 
And the following proviſions, reſpecting the 
borough of Cricklade, are made by ſtat. 22 
Geo. III. c. 31. ſ. 5. viz: 
« That the proper officer, to whom any it 
e or precept ſhall be directed, for making any 
election for the ſaid borough, ſhall, upon the 
« receipt of ſuch writ or precept, indorſe upon 
te the back thereof the day of his receipt thereof, 
te in the preſence of the party from whom he 
* received ſuch precept, and ſhall, forthwith 
* cauſe public notice to be given within the ſaid 
M 2 « borough 
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The Duty of the Returning Officer. 
Wt borough of Cricklade, and the ſeveral towns 
« of Highworth, Malmſbury, Swindon, and 
ce Wotton Baſſet, by affixing up a notice thereof, 
ce in writing, on the market-houſes, or on the 
te doors of the churches of the faid towns, of 
« the day of election, and ſnall proceed to 
« election thereupon within the ſpace of twelve 


& Jays, and not leſs than eight days next after his 
< receipt of the ſame precept.” 


The ſtatute of the 7 & 8 W. III. requires 
that the returning officer ſhall give notice not 
only of the time but the Place of election. It 


may be preſumed, that he will not, without ſome / 
good reaſon, even form a wiſh to change the 
uſual courſe of proceeding, and, therefore, that | 


the election will, in general, be held in the ac- 
cuſtomed place ; but there is no ſtatute (as there 


is for county elections) or rule of law by which 
he is bound to hold f It there. * 


By the common law, the returning officer was 
not expected to put him lf to any expence, in 
order to accommodate the candidates or voters; 
it was ſufficient that, at the time and place ap- 
pointed, he was perſonally preſent, and ready to 
take and count the votes of ſuch eleCtors as 
rendered themſelves. He was not required to 
erect ſcaffolds or booths, or to appoint poll- 
clerks for the more convenient taking of the poll. 
In many places theſe expences have been paid i in 
* proportions by the candidates, by virtue of 

8 private 


private agreements made ewe to the day of 


election between them and the returning officers ; for my cle 


and in popular diſtricts, where the poll may be 
long protracted, as at Weſtminſter, - &c. they "ALE 
amount ſometimes to enormous ſums, hut in 

ſome corporate cities and boroughs they are 

uſually defrayed out of the public purſe. 

The ſtatutes made for aſſiſting returning offi- 
cers in taking the poll, generally, as will be ſeen 
hereafter, throw the expence upon the candidates; 
the following is an exception: 

By the 14th ſection of the 21 Geo. III. c. 54. At Coventry. 
(an act for regulating elections of citizens to | 
ſerve in parliament for the city.of Coventry) it 
was enacted, © that the returning officer or 
< officers ſhall, at all future elections of citizens 
* to ſerve | in parliament for the ſaid city, cauſe 
e the booth for holding ſuch election to be 
c erected in the wideſt and moſt convenient part 
< of the open market-place, called Croſs- "cha. 

* ing, not contigyous to any other building.” 

And the 34 Geo. III. c. 73. ſ. 6. throws the 
expence, in extraordinary caſes only, on the can- 
didates, enacting, that in caſe the candidates, or 
any of them, ſhall, three days before the election, 
give or cauſe to be given notice in writing to the 
returning officer or returning officers to provide 
proper places for adminiftering the oaths of alle- 
giance and ſupremacy, the declaration of fidelity, 
the oath of abjuration, and the declaration or 

| affirma- 
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Goodwin: 


preparation Affirmation to the effect thereof, to the eleQdr; Goo 
tor _— then ſuch proper places fhall be prepared and the 
provided before and againſt the day of election; Mr. 
and in taſe there ſhall not be a ſufficient number of « yy 
fit and convenient places at the town or place where « at 
uch election ſhall be had, to be procured conveniently wort 
and at à reaſonable expente, then the returning the | 
officer or officers is and are required to cauſe « 
ſuch booths and temporary erections to be made « hi 
in convenient places, as ſhall be neceſlary; and 
the expence ſhall be repaid to them by the can- If 
diclates at./uch election, in equal proportions. retu 
Partiality of The caſes of Norwich, 6th of December, is hi 
ends 1705, and Sudbury, 1774, cited in the former mul 
p. 13. volume, prove that a returning officer, ſnewing Brid 
partiality to a favourite candidate, will incur the « ſe 
cenſure of the Houſe of Commons. The fok ce tl 
lowing caſe is to the ſame effect. FEE . « w 
3 Journ, Eaſt Grinitead, 24th April, 1649. One queſs caſe 
2 ion was, whether the right of voting was in the repo 
free burgage holders and inhabitants, or in the effet 
former only. The committee was of opinion; 
N te that the right of election original,“ and that Tr 
I Mr. Goodwin, who had been elected by the notii 
I burgage holders and inhabitants, was well elected, give 
I and the Houſe agreed. But it was complained; ſetth 
9 that the bailiff * did threaten before the election, | F 
| and at the election threatened thoſe who would 70 
| not vote for Mr. White, who had oppoſed Mr. 2 
4 


—_—_. ww, 


before the Election. 
Goodwin, and ſince the election had threatened 


the witneſſes who came to give teſtimony for the 


Mr. Goodwin, © ſaying, that if they gave their 
« yoices for him, their ſervants ſhould be preſt, 
« and their carts taken away,” and other ſuch 
words of the like nature. 'The Houſe ordered 
the bailiff to be ſent for by the meſſenger, © as a 
« delinquent for miſdemeanours committed by 
« him at, before, and ſince the election.“ 


If the ſheriff ſhould happen to die after the 
returning officer has received the precept, it 
appears from the following ſhort eatry, that it 
is his duty to proceed to execute it, and that he 
muſt tranſmit the return to the new ſheriff. 
Bridgnorth, 20th Feb. 1609. © A. writ before the 
« ſeſſion to the ſheriff: the ſheriff dies before 
« the election. Reſolved, the new ſheriff to return 
« when he comes; the bailiff cannot,” The 
caſe of Dorcheſter, 3d of December, 1689, 
reported in the firſt volume, is to the ſame 


effect. 


In caſe the returning officer ſhould die after 
notice of the time and place of election has been 
given, the manner of proceeding has not been 
ſettled by any deciſions. 

From the caſe of Glouceſter city, 19 Dec. 

702, ſtated in the former volume, it may be in- 
ferred that, if the day appointed for the election 
was 
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to be totally ſet aſide. 


De Duty of the' Returning Officer 
was ſuffered to elapſe without any election being 


made, a new writ. muſt be iſſued; and in the fol- 
lowing caſe, where the electors proceeded to an 
election at the time prefixed, both the returns 


made by the contending parties among them, 
were reſolved to be unduely made, but it did 
not follow of courſe that the election was 
In this difficulty 
the ſheriff was directed to make a return 
to his writ; he was obliged to act at his own 
peril, and the Houſe declined to direct his pro- 
ceedings. 

Dartmouth, 9 Jan. 1699. John Davy, 
eſquire, high ſheriff of the county of Devon, pre- 
ſented a petition to the Houſe, ſetting forth, 
ce that he having, purſuant to the writ to him di- 
ce rected, ſent his precept to the mayor and bur- 
« geſſes of Clifton Dartmouth, and Hardneſſe, 
* for electing a burgeſs to ſerve in this preſent 
e parliament for the ſaid borough, in the room of 
« Sir Joſeph Herne, deceafed, and delivered the 
« fame to Mr. Whitrow, the mayor, who pro- 
« claimed the day for the ſaid election, but died 
« before the day appointed; and that the 
te burgeſſes and freemen notwithſtanding pro- 
ce ceeded to the election; and ſome of them re- 


« turned Nath. Herne, eſquire, by one indenture, 


« and others returned Rowland Holt, eſquire, by 
ce another indenture; and praying the direction 
« of 


100 


a ww 


before the Eletion. - * 


te of the Houſe, whether both, or which of the 
« two indentures, he ought to return to the clerk 
« of the crown, or whether he can return either 
« of them, they not coming to his hands by the 
« proper officer, who died after the proclama- 
« tion made, before the election. 

« Ordered, That the ſheriff be ditected, ac- 
« cording to his duty, to make a return of his 
« writ. 

12th Feb. 1699. The precept was delivered 
to Mr. Whitrow, the mayor, who appointed the 


16th of December for the election, and gave 


notice thereof, but died the day before it was to 
have come on. The burgeſſes proceeded to the 
election at the time appointed, and each of the 
candidates was returned. Both returns noticed 
the death of the mayor; that of Mr. Holt was 
expreſſed to be by ſeveral of the burgeſſes; 
that of Mr. Herne was by ſeveral of the ma- 
giſtrates and free burgeſſes, and under the com- 
mon ſeal. The ſheriff returned both into the 
crown office. Theſe facts appearing from the 
opening of the counſel, no witneſſes were exa- 
mined, and the committee reſolved, firſt, that Mr, 
Herne, then that Mr. Holt, was not duly re- 
turned. On a motion for the Speaker to iſſue 
his warrant for making out a new writ, the de- 
bate was adjourned to that day ſeven- night, after 
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170 The Duty of the Returning Officer, &c. 
Returning) the conſideration of the matter relating to char- 
officer dying ters and mandamus's, which had been previouſly 
received. fixed to come on then. But there are no fur- 
— ther proceedings entered on the Journal, and no 
writ was ordered during that ſeffion, 
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CHAP. VI 


or THE ELECTORS FOR CITIES AND BOROUGHS 
IN GENERAL. 


HE right of voting for repreſentatives of 

1 cities and boroughs is not (as of counties) 
regulated by any one fixed rule, which uniformly 
pervades the whole kingdom, but inquiry muſt 
be made after the acts of parliament, charters, 
or laſt determinations affecting each particu- 
lar place, and the local uſage prevailing there. 
After having ſhewn that the tenants in ancient 
demeſne, and in burgage, were probably the 
moſt ancient claſſes of voters, it is not unreaſon- 
able to conclude, that many, if not all of the 
preſent rights of voting, however remote their 
connexion or analogy may at firſt appear, were 
derived originally from tenure, as the parent ſtock. 
The whole property of the lord of the vill might 
be portzoned out among his vaſlals, to be held by 
burgage tenure; but it does not follow, that be- 
cauſe he was lord of the vill, he was alſo pro- 
prietor of all the land and houſes locally within 
O it. 
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Of the Eleftors for Cities 


it. On the contrary, we learn from doomſday 
book, that it was a very common thing for 
lands within a vill to be attached to other ma- 
nors or vills, and to be held by tenants who paid 
their rents, and performed their: ſervices to 
diſtant lords. We find alſo that the burgeſſes 
had ſometimes perſons of baſe condition, as vil- 
leins, bordars, and cottars, under them, to aſſiſt 
in the cultivation of their lands. Hence the 
burgeſſes holding of the lord, were not the only 
inhabitants of a : borough, though they might 
form the moſt numerous body of them. It can 


not be ſuppoſed, that either the tenants of foreign 


lords, or the villeins, bordars; or cottars of the 
burgeſſes, were allowed to meddle with the con- 
cerns of the borough, and join in the election of 
members; the former were repreſented through 


another channel, and the latter were, by their 


condition, not allowed to be repreſented at all. 
The repreſentatives of counties were always 
elected in the county court, where all freeholders 
were obhged to attend; and it is not unreaſun- 
able to ſuppoſe, that burgage tenants malle 
their elections, when aſſembled in their borough 
court. Such we know is ſtill the ptactice in 
ſome places. The introduction of royal charters 
of incorporation broke into the regularity of 
this ſyſtem; for though in many places the Aur- 
. only were gs yet in others, 

where 


and Boroughs in general. 


where the lords, perhaps, were inattentive to General |. 


their rights, or weak in the defence of them, 
the crown might incorporate all the inhabitants. 
The firſt charters of incorporation into gilds or 
companies, apparently only for the purpoſes of 
commerce, might paſs: without jealoufy ; but 
their effects ruſt have been ſoon ſeverely felt 
by every feudal lord, who ſaw one of theſe for- 
midable rivals riſing in the center of his terri- 
tories, and ſapping the foundation of his power. 
Till then, he had had the undiſputed command of 
his tenants and diſtrict. But, the members of 
moſt trading gilds having a right to admit as 
many ſtrangers as they thought fit to a parti- 
cipation of their privileges, new ſettlers were 
introduced within the limits of the gild, without 
forming any connection with the lord or owing 
him any ſervice ;' and though the number of the 
inhabitants within his borough was increaſed, the 
number of his burgage tenants might receive 
no addition. In proceſs of time, the diſtinction 
between burgage tenants and other reſidents 
might be nearly loſt” among themſelves, and 
perſons with whom they traded at a diſtance 
know all indiſcriminately, only as inhabitants 
within the diſtrict, or freemen of the gild. 

But further, the wages paid by cities and be- 
roughs to their repreſentatives in parliament 
was ſo great a burden, that the ſmaller diſtricts 
} O2 were 


obſervations,  * 
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it. On the contrary, we learn from doomſday 
book, that it was a very common. thing for 
lands within a vill to be attached to other ma- 
nors or vills, and to be held by tenants who paid 
their rents, and performed their- ſervices to 
diſtant lords. We find alſo that the burgeſſes 
had ſometimes perſons of baſe condition, as vil- 
leins, bordars, and cottars, under them, to aſſiſt 
in the cultivation of their lands. Hence the 
burgeſſes holding of the lord, were not the only 
inhabitants of a : borough, though they might 
form the moſt numerous body of them. It can 


not be ſuppoſed, that either the tenants of foreign 


lords, or the villeins, bordatrs, or cottars of the 
burgeſſes, were allowed to meddle with the con- 


cerns of the borough, and join in the election of 


members; the former were repreſented through 


another channel, and the latter were, by their 


condition, not allowed to be repreſented at all. 
The repreſentatives of counties were always 
elected in the county court, where all freeholders 


were obliged to attend; and it is not unreaſun- 


able to ſuppoſe, that burgage tenants maile 
their elections, when aſſembled in their borough 
court. Such we know is ſtill the ptactice in 
ſome places. The introduction of royal charters 
of incorporation broke into the regularity of 
this ſyſtem; for though in many places the bur- 
es only were * yet in others, 

where 
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where the lords, perhaps, were inattentive to . 1 
* 

their rights, or weak in the defence of them, — 
the crown might incorporate all the inhabitants. 
The firſt charters of incorporation into gilds or 
companies, apparently only for the purpoſes of 
commerce, might paſs: without jealoufy z but 
their effects ruſt have been ſoon ſeverely felt 
by every feudal lord, who ſaw one of theſe for- 
midable rivals riſing in the center of his terri- 
tories, and ſapping the foundation of his power. 
Till then, he had had the undiſputed command of 
his tenants and diſtrict. But, the members of 
moſt trading gilds having a right to admit as 
many ſtrangers as they thought fit to a parti. 
cipation of their privileges, new ſettlers were 
introduced within the limits of the gild, without 
forming any connection with the lord or owing 
him any ſervice; and though the number of the 
inhabitants within his borough was increaſed, the 
number of his burgage tenants might receive 
no addition. In proceſs of time, the diſtinction 
between burgage tenants and other reſidents 
might be nearly loſt” among themſelves, and 
perſons with whom they traded at a diſtance 
know all indiſcriminately, only as inhabitants 
within the diſtrict, or freemen of the gild. 

But further, the wages paid by cities and bo- 
rougfis to their repreſentatives in parliament 
was ſo great a burden, that the ſmaller diſtricts 
O 2 were 
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were prevented altogether from enjoying the 
privilege, and many of thoſe ſummoned to ſend 
members were uſed to decline obedience. This 
burden the tenants would naturally be deſirous 
to throw, in part, upon the inhabitants of their 


diſtrict or ſtrangers whom they admitted to 


their gild. With the laſt they would have a 
right to make what terms they pleaſed, as the 
price of admiſſion; and the ancient inhabitants 
would not heſitate to accept of the ſame privi- 


lege, in order to prevent their trade from paſſing 
into the hands of theſe new ſettlers. The lords 


could not view this change with indifference, 


but rejoiced in every increaſe of che wealth and 
population of their boroughs, as an acceſſion of 


power to themſelves. The lords and tenants, 


thus equally. intereſted to extend the right, of 
election, naturally became indifferent about the 
deſcription of perſons to whom it was given, and 
the returning officer was generally left to his 
own diſcretion. The right itſelf was, for ſeveral 
centuries, of little or no value toy thoſe WhO 
exerciſed it; and if the lord was ſatisfied, there 
was nobody to take offence. Hence probably 
originated the right of reſidents and freemen (a) 

| e. to 


* 


(a)] Sir Richard Temple, in the debate on a bill to te- 
gulate the election of members to ſerve in parliament, 12th 
November 1675, ſaid, Anciently there was no vote in a 

| « borough 


and Boroughs in general. 
to vote in certain places, and thoſe various mo- 
difications of their right which render it ſo diffi- 
cult to reduce this part of the law of elections to 
any regular ſyſtem. Almoſt every city and bo- 
rough has à right of voting in ſome reſpect pe- 
culiar to itſelf, and the general rule by which the 


law of parliament regulates the modern repreſen- 


tation of each city and borough (where there is 
no act of parliament, charter, or laſt determination, 
to direct it) is the ancient local ſage. 


There are; 8 ſome places to which this 
rule cannot apply, as in the newly created boroughs, 
And in many of thoſe which have been re- 
ſtored to the privilege of ſending members after 


a long intermiſſion; it would be impoſſible to 
ſhew what has been the former uſage, In 


theſe caſes, and perhaps in ſome others, it would 
be abſolutely neceſſary to inquire on what claſs 


of perſons the law originally caſt the right of 


voting, as incident to their ſituation. Upon this, 
which is known among lawyers by the technical 
appellation of the common law right, there has 
been a difference of opinion, as may be ſeen i in 
the follow ing caſes: 


* borough but by burgage tenure, borough houſes. We 
e come now to freemen and ſaleſman, ſcotters and lotters ; 
* but ſuch only had voice as were able to maintain the 
charge of their burgeſſes.” | 


03 Cirenceſter 
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(ilanv. 10 
p. 197. 


1. Dougl. 
p. 387. 


Of the Electors for Citias 
Cirenceſter was created a; parliamentary bo- 


; rough, by Queen Elizabeth. 21ſt May 1624. 
We * The comminee reſolved, that where uo cuſtom 
nor charter to the contrary, the eleffion to be made 


& ,þy all the-haufebd/dert; and upon the queſtion 
« ;the Houſe reſolved, that in a borough, not being 
c .@ corporation, there being here no free burgeſſes nur 
ce charter, nor cilſt am far elettion, the election to be 
e made dy the W be * not only oy Wer 
* holders,” $1203.4 
Such is the imperſect entry o on the 3 

but in Serjeant Glanville's report, the firſt reſo- 
lution of the committee is ſtated in theſe terms; 
“ That there being no certain cuſtom nor preſerip- 
ce ſion cho ſhould be electors, and'who not, we muſt 
« have recourſe io common right, which, to this 
ce purpoſe, was. held to be, that more than the free- 
*© holders only | aught to have voices in the election; 
*« namely, all men, inhabitants, houſebolders, re- 


* fants within the borough. 8 


It wWas obſerved in argument in the Pontefract 
caſe, that though there, were controverted 
* elections for Cirenceſter in 1690, and in 1709, 
e the right of election, as determined on the 


« general principle in 1624, was never diſputed 
4 or denied.“ 


In the caſe of Pontefract, (which is a borough 
by preſcription, but intermitted ſending members 
from the abth year of Edward the Firſt, till it 

: Was 
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was reſtored in the 1gth of James the Firſt,) 28th Of the 


May 1 624, from the entries in the Journals, which foggy 


will be cited at length hereafter, the right — | 
voting appears to haye been in cogteſt; and 
.Glanyille ſtates the following reſolutions of the 

| committee; , Firſt, that, obere no canſtant and Glany. 


p. 141, | 
ce certain cuſtom appeareth, wha Aol be. the 


CANS Sd 


« au be .had ta. the common la 10 ro common right. 
« Sccondly, that the ſaid charter of incorporation 
« does not in words extend, nor can the matter af 
any charter be of force to abridge or alter the 
c common right, i in caſe of an election to the par- i 
,<© liament, . Thirdly; that of common = all þ 
©« the inhabitants, bauſebolders and reſidents within 
« the , borough, - ought. to have voice in the 
L. election, and not the freeholders . there, only, 

« as was now pretended on the part of Sir 
Richard Bæaum ond, who claimed to have 
4. the greateſt number of voices of men ſo 
— qualified. 3 
wy Boſton, 8 May 162 NES. Mr. Hackvill re- 7 Journ. 
et ported from the committee for privileges, the P 3. 
« caſe of Boſton in Lincolnſhire.— Mr. Bel- 
© lingham the recorder, and Mr. Okeley, choſen. 
6 The queſtion, whether a ſelect number or 
x me commonalty were to chuſe. Sir A. Irby 
* choſen by majority of voices of the com- 
O4 « monalcy 
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« monalty and fourteen of the ſelect; nai 


| te ber. (a) 


Agreed by the committee, Thar] the cin ” 
< Purgeſſes in all boroughs did of common right 
te belong 1 the” Commuoners, and that nothin g could 
e pake it from them but 4 'prefeription, og * N 
40 er ufage Beyond all memory. 

1 * Upon queſtion, the right of cl leb for 


cc betete to ſerve in parllament for Bbfton 
e 'refteth in the commbnalty,: and not in the 
% mayor, aldermen, and common council. 


33 


2, © Upon queſtion, * Mr. | Okeley not cuh 


elected or returned. [24 * 


3: © That Sir An. Irby duly elecded, and 


e oũght to have been returned. 


4. © That the mayor of Boſton Malt be ſent 


ee for, to put out Mr. Okeley $ name, and Put 
« in Sir A. Irbye's.” © 


Eaſt Grinſtead, 24 April, 1640. From the 


imperfect entry of the report, it ſeems that there 


was no diſpute about Sir H. Compton's election, 


but the conteſt lay between Mr. Goodwin, who 


had been returned, and Mr. White; the latter 


contended, that the eleCtion belonged to the free 


(a ) Here it is noted in the printed Journals, that * in the 
« margin is written by the clerk, Quere ile report at large 
4 of wk * * 8 


burgage- 


un Boroughs in general. 
burgagehölders only j the  fornien; that it belonged 
to the inbolirants as well as the Burgagebolders, 


The committee of privileges was of opinion, 
that the right of elefion was original, and declared 


Sir H. Compton and Mr. Goodwin _ n | 


and the Houſe Aged. 00721920221 
In the caſe * — 3d Noveinber hi 
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as ſtated in the firſt volume; the Houſe” of pz. 173. 


Commons feem to have taken for granted, that 
the common law right was in the Bur geſſess which, 
in this particular AGE muſt neeeſſarily mean 
butgage kennts. The queſtion was, whether 
the right" of voting refttd in the burgaſſes F common 
right, or freeholders' dwaling out of the borough 
had a” right to vote by a particular preſcription. 
The cotnmitter was oft opinion, that chere was a 
preſcription which was good againſt a common 
right; but the Houſe reſolved, that there was a 
ſufficient 3 of a hat eee 8 = com- 
mon right.” + A . 
In the eee on "the report of the committee 
of privileges on tne election for Tamworth, (a) 
made 26th March, 1670, Serjeant Maynard 
ſaid, * Common right of election is not in the 
corporation, but in the eommonalty.“ 


(a) Grey ſtates this debate to have ariſen on che election 
for Bridgewater, which had been diſpoſed of in the Decem - 
ber preceeding, and in which there was no point to which 
perjeant Maynard's obſervation could apply. 

Marlborough, 
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Matlborough, 1 Aprib 168g, The queſtion 
was, wherher the right of election was by the 


mayor anda. ſelect number gut burgeſſes, or by 


the populace paying ſcot and ot. For che pe- 


titioners it was inſiſted, chat there never a an 
mayor till the reign of Hen. 4. aug therefare; he 
and the ſelect number could not preſcribe to 
have the right, and that common yght. Alm iu- 
babrtants bad 4 rights; unleſs ib COntrary, Wes 
proved n but che .vomminee. finding hade rg 
cords etid: wisne les, that, the ulage, had been. 4 
elect by the mayor and. ſelect number of bur⸗ 
geſſes, reſolyed, that the, right e in 
them, and che Houſe agreed. o Ar 
Plymouth, 31 December, 1669. For the 
petitioner it was inſiſted, that, — a 
borough, by preſcription, and incorporated by 
Henry the th, and that the right was in the 


freeholders and ſreemen. For the ſitting mem : 


ber it was inſiſted, © that Plymouth being a bo- 
«. rough. by preſcription, the right of glechion 
«, could. not le in the corgeration or freemens though 
'<, of late they bad interpuſed in eleftions, and thai 
beit was in the freebolders any. The determi» 
nation was, that che fitting member was duly 
returned. g 


Hindon, 3 April, 1701. The petitioner in- 


ſiſted, that the right of election was in the bailiff, 


burgeſſes, and ſuch inhabitants only as paid ſcot 


and 


req 
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and Boroughs in general. 
and lot; the ſitting member, that it was in the 
bailiff, burgeſſes, and inhabitants not receiving 


law excluded ſuch from voting in elections, who 
were not contributary to the common charge of 


the borough. The ſitttigg members council 


argued, that Hindon was a borbugh by preſcriꝑ- 
tion, and that burgeſſes and inhabitants are ſy- 
nonimous terms, and, all the. inhabitants bad n 
natural right anleſs uſage could be: ſhewed to the 
contrary. Evidence was given on both ſides, 
and the committee, againſt the apparent weight of 
evidence, reſolved, iſt. The right to be in the 
bailiff, burgeſſes, and ſuch inhabitants only as pay 
ſcot and lot; 2dly. that the ſitting member was 
not duly elected; and gdly. that the petitioner was 
duly elected. The Houſe diſagreed with the com- 
mittee on the firſt reſolution, and on reading the 
2d. ordered it to be recommitted. The further re- 
port was made 13th May, 1701; and it appears, 
chat on the recommitment it was inſiſted for the 
petitioner, that he had a majority of votes, which 
way fo ever the right of election ſhould be de- 
termined; however he alledged the right to be 
in the burgators holding of Sir Matth. Andrews, 
who held by leaſe from the -Biſhop of Win- 
cheſter, and indentures of return, which gave the 
name of burgators to the electors, made in 
1660, 3 Car. 13 Car. 2. and 29 Car. 2. were 
read. The ſitting member inſiſted that Bur- 

gators, 
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: Of . gators, bur geſſas, and inhabitants of a borough e Were &« M 
l eee os. Hnonimous terms, and that the right was in the « th 
1 zz bailif, burgeſſes, and inhabitants not receiving = 
be alms, Evidence was produced on behalf of the St 
2 ſitting member, and the committee reſolved the coun 
| right to be in the inhabitants not receiving boro 
0 8 alms, and the Houſe agreed. The committee, eledt 
WW alter hearing evidence, alſo reſolved « the » ſitting larg 
: 5 ö member to be not duly elected, to which the tend 
6 | Houſe agreed; but to the reſolution, that the that 
5 petitioner was not duly elected, the Houſe did or 
1 not agree, and conſequently the return Was the 
f 4 amended by inſerting his name. peti 
2. Willis, p. The borough of St. Ives was not incorpo- bore 
| 23 120, 127- rated till the 16th year of the reign of Charles the! 
"1 ; | the Firſt, and it is not known: that it was re- to | 
3 -preſented before the laſt. parliament. of Queen par 
3B 8. Journ. p. Mary. On the 18th December 1661, the com. wo 
5 33%, mittee reported © That Mr. Noſworthy was but 
; ce elected by nineteen of the capital burgeſſes, and be” 
4 «returned by the mayor; and that Mr. Baſſett, 
q 2 « ſince deceaſed, was elected by a far greater | 
6 | « number of burgeſſes at large. That in Mr, tha 
| . « Nofworthy's own caſe upon the election in the laſt be) 
. « aſſemöly, judgment was given agtunſt the election fig 
H N © of the mayor and twelve capital bur geſſes; and 0 
is « that all the inhabitants bad right of election; doi 
; 7 „ and that the queſtion now being the ſame as it cal 
F « was then, the committee was of opinion, that the re! 
$ « birgeſies at large bad right of elcfFion ; that 
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« Mr. Baſſet had the majority of voices; and Of the 


common lau 


« that Mr. eee his election was . . right to vote 


The Houſe agreed. —— 
St. Ives, 8th Dee. 1702. The nn * 

counſel inſiſted that this was a corporation and 

borough by preſcription, and that the right of 

election was in the burgeſſes or inhabitants at 

large. The counſel for the ſitting member con- 

tended, it was in the capital burgeſſes only; and 

that the ancient returns being only by the mayor 

or portreeve, and burgeſſes, could only mean 

the freemen of the corporation. But for the 

petitioner it was inliſted, that he inhabitants of a 

borough by preſcription were the burgeſſes ; and“ 

therefore the inhabitants of this borough, ought 

to be admitted to vote for members to ſerve in 

parliament. The committee reſolved the right 

to belong to the inhabitants, not receiving alms; 

but the Houſe diſagreed and determined it to 

bein the inhabitants paying ſcot and lot. 


In all theſe caſes, it ſeems to have been held Prefcriptive 
that the common law right (whatever it may 4 98 
be) ought to prevail, unleſs ſome other right, p. N 
ſupported by © preſcription and a conſtant uſage 
«© beyond all memory,” can be ſhewn. The ſame 
doctrine has been contended for in many modern 
caſes, particularly thoſe of Cricklade and Poole, 
reported by Mr. Douglas; and in the caſes of 1. Doug. 291. 

burgage 2. Doug. 225 
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Preſcriptive burgage-tenements the queſtion! has always been, 
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. Whether they have immemorially given a right 


to vote. The payment of the poor tax, by 
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virtue of the ſtatute of the 43 Eliz, Which is 
neceſſary to entitle a perſon to vote in a ſcot 
and lot borough, may not perhaps be an ex- 
ception, for, if - beſore that ſtatute the ability 
of an inhabitant was to be inferred from his 
paying all taxes and rates, and performing all 
ſervices and burdens within the © borough, it 
might after that ſtatule be equally inferred from 
his payment of the poor's rate, which was levied 
only on the more ſubſtantial inhabitants, and, 
from its affecting the whole kingdom, afforded a 
more general and convenient eriterion than any 
other. | 
Mr. Dovglas puts another inſtance of a 
right of voting, which probably originated 
in modern uſage, and refts upon a! miſtaken 
application of an act of parliament. In 
* many cities and towns, which are counties in 
* themfelves,” ſays he, * the right of election, 
depending upon uſage, is in the frecholders 
of 403. a year;” and this uſage he ſuppoſes. 
muſt have commenced only ſince the ſtatute of 
8 Hen. 6. c. 7. which made a freehold of 405. 
a year the qualification to vote for knights of 
the ſhire; and to have for its origin only, the 
analogy ſuppoſed to exiſt between ſuch places 
9 and 


* 


bag 
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and proper counties, and a miſtaken notion 
founded: thereon, that the ſtatute extended to 
they And tts right, he obſerves, is recogniſed 
by the legiſlature itſelf, in the ſtature of the 
19 Geo II. c. 28. by which the proviſions of the 
18 Geo. AI. c. 18. againſt occaſional freeholders 
in counties at" large are extended to cities and 
towns which: are counties in themſelves, and 
« in which perſons have a right to vote for 
« electing members, for and in reſbect of freebold 
« lands, tenements, or nm of the. Jearly 
«.value f 40. 
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rights, 


From whatever desc Hh rc fight | 


of voting is to be deduced, it certainly is clearly 
diſtinguiſhed from the common law right. The 
latter muſt be always one and the ſame, but 
the former may vary-with the uſage, which proves 
its exiſtence; and in the courſe of this work it 
will be ſhewn, that burgage tenants, inhabitants, 
and corporators, can equally boaſt of deciſions in 
favour of their reſpective franchiſes * founded 


n r 


The ſtatute of the 1. 6. el. alter bel 
quiring that knights and their electors ſhould be 
reſident in their reſpective counties, ordained that 
« the citizens and burgeſſes of the cities and 
© boroughs be choſen men, citizens and bur- 
1 n reſiant, dwelling, and free, in the ſame 


« cities 


Reſidence of 
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any cities or boroughs, except where by cuſtom 
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ReGdence of © cities g and boroughs,” and \no»otheroin any- 
mn wiſe: From::hec title of the ſtatute; which 


runs thus; hat ſort of people ſhall-b& choſen, 


and whe ſhall be the chooſer ef the kuighth and 
« gurgeſſes of the parliament,” it is | hot clear 
whether it was the electors, or the elected, who 
were required to be. refident, but I am inclined 
to refer the clauſe to the elected, andi the more 
fo as in all probability there would bei little oc- 
caſion for a law to enforce the reſidence of 
electors for cities and burgeſſes, moſt of them 
being reſident from poverty, the purſuit of trade, 
or the compulſion of their lords. But however 
that may be, we find non-reſident voters (of ſome 


deſcriptions atleaſt) regularly voting at elections 


as far back as records or hiſtory enable us to 
trace them; and the 14 Geo. III. c. 58. res 
citing,” that whereas ſeveral proviſions con- 
tained" in this and three other acts © have! been 
cc found, by long uſage, to be unnneceſſary, and 
c are become obſolete, in order to obviate all 
« doubts that may ariſe upon the ſame,” re- 
pealed them all; and reſidence now certainly 
makes no part of the qualification of voters for 


or charter it is required. 


The difficulty of reducing, | the different rights 
of voting into ſyſtematical arrangement is in- 


creaſed 


und Boroughs in general. 
creaſed by the franchiſe being enjoyed in ſome 
places by more than one deſcription of perſons, 


each capable of almoſt an infinite variety of mo- 


dification. Thus it has been adjudged to belong 
in common to tenants and reſidents, (a) to 
tenants and corporators, (+) to reſidents and 
corporators, (c) and to all the three clafles to- 
gether. (d) Inſtances are referred to in the 
note, Berti i e 

In Peterborough; where the right depends on 
the reſidence of the -eleQors, there exiſts a ſingu- 
lar circumſtance, which ought not to paſs un- 
noticed, for there are two diſtricts within the 
city, the inhabitants of which vote in different 
rights. 13th May 1728, the right of voting 
was teſolved to be © in the inhabitants within 
ce the precincts of the minſter there, being Honſe- 
« holders not receiving alms, and in other the in- 
« habitants within the ſaid city, paying ſcot and 
« Jot.” At Cirenceſter is a peculiarity of another 
kind ; for 8th Dec. 1709, it was reſolved, that 
the inhabitants of the Abbey, the Emery, and 


(a) Eaſt Grinſtead, 1679, 1689, 1695. Ludgerſhall, 
1698. Great Bedwin, 1707. 

(3) Guildford, 1699. Norwich, 1501. Nottingham, 
1701. Oakhampton, 1710, Reading, 1708. Southampton, 
1689. | 

(c) St. Albans, 1714. Hertford, 1505, 

(d) Litchfield, 1718. Wareham, 1661. 
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Spiringgate Lane, not receiving alms, have no right 
to vote; and thus the right is veſted in @ part only 
of the inhabitants of this borough. And Mine- 
head, 24th Feb. 1717, the right was reſolved to 
be in the pariſhioners of Minebead and Dunſter, 
being houſekeepers in the borough of Minehead, 
and not receiving almꝭ, whereby the pariſhioners 
of Dunſter, which we may preſume is a diſtinct 
pariſh, are put upon the ſame -footing as the 
pariſhioners of Minehead, and both are alſo re- 
quired to be houſekeepers within one diſtri, 
and pariſhioners in another. And to give more 
inſtances of the ſame ſort, wherever the right 
of voting is confined to burgage tenants, or to 
tenants or occupiers of particular houſes. only, 


or to a ſelect part, or the whole body of 


Agreement 
of candidates. 


p. 300, 


corporators, it muſt almoſt univerſally happen, 
that ſome of the inhabitants within the boun- 
daries of the borough will be excluded. 


It has been obſerved in the former volume, 
that no agreement of the candidates or other 
perſons can alter the right of election. It is the 
duty of the returning officer to found his re- 
turn on the majority of legal votes; but in his 
ſituation, ſurrounded on all ſides with dif- 
ficulties, and required to perform a duty for 
which the law has inveſted him with very in- 
ſufficient powers, it is not ſurpriſing that, truſt- 

ing 


and Boronghs in gerad. 


ing to the mercy of the contending parties, he 
thould cheerfully adopt at the poll any rules to 
which he can procure their mutual aſſent. This 
tended to increaſe the uncertainty and con- 
fuſion which generally prevailed, until the wiſe 
proviſion of the 7 and 8 W. III. c. 7. 1. 
whereby any return of a member, contrary to 
the laſt determination in the Houſe of Commons 
upon the right of election, was made a falſe 
return. A very ſhort time aſter this act was 
paſſed, the Houſe of Commons decided that it 
did not bind them, and regulate their deciſions, 
but only gave a rule for the officer in making 
his return. Taviſtock, 4th Feb. 1696. The 
petitioner before the committee relied upon a 
reſolution of the Houſe, made on the $th of 
March preceding, that the right of voting was 
* in the freeholders of inheritance, inhabiting 
& within the ſaid borough,” and. inſiſted “ that 
© that being the laſt reſolution, the right, ac- 
« cording to the late act of parliament could 
« not now be contreverted.” For the fitting 
member it was contended, © that that act of 
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301, & ſeq. 


11. Journ. pi 
690. 


« parliament did not bind the parliament, but 


© only appointed a rule for the officer to make 
« a return by; for probably there might, at 
© ſome time, be a feint defence; or they whoſe 
c right was concerned might not be parties, or 
« heard; and ſo it was not reaſonable to con- 
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ce ſtrue that act to bind the Parliament, but 
ce that they might determine the right different 
« from the former reſolution.“ The fitting 
member alſo inſiſted, that the right was in © the 
ce freeholders of inheritance. in poſſeſſion, inha- 
ce biting within the ſaid borough, who were pre- 
« ſented at the court; and that in the caſe 
cited as a laſt reſolution, there had been no defence. 
Evidence was received on both ſides as to the 
right, and the committee reſolved, and the Houſe 
agreed, that it was © in the freeholders of in- 
ce heritance in poſſeſſion, inhabiting within the 
ce ſaid borough, who have been or ſhall be pre- 
« ſented as ſuch by the jury of inquiry of the 
« borough;” and that the ſitting member was 
duly elected. 

But the laſt determination was made final 
upon the Houſe, by the act of the 2 Geo. II. 
c. 24. entitled, an act for the more effetFual pre- 
venting bribery and corruption in the elections of 
members to ſerve in parliament, When this bill 
was ſent up to the Houſe of. Lords, its pro- 
viſions were confined to the object mentioned in 
the title; but the Lords made ſeveral amendments, 
and among the reſt added the 4th ſection, 
enacting, that © ſuch votes ſhall be deemed to 
« be legal, which have been ſo declared by the 
e laſt determination in the Houſe of Commons; 
« which laſt determination concerning any county, 


« ſhire, 
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6e ſhire, city, borough, cinque port or place, ſhall Laſt determi- 


« be final to all intents and purpoſes whatſo- 
te ever, any uſage to the contrary notwithſtand- 
6e ing.“ Sir Joſeph Jekyll, in the debate about 
making the ſtanding order in 1735, which will 
be mentioned preſently, is reported to have ſaid, 
ce This clauſe was not originally in the bill, but 
« was put into it by the other Houſe, and, I be- 
64 lieve, with a view to prevent the paſſing of it, 
ce or at leaſt, that it was the intention of thoſe 
« vho firſt contrived the clauſe ; for they ima- 
e gined that this Houſe would never agree to 
e ſuch an amendment. (a) But when the bill 
e came back to this Houſe, the gentlemen who 
e promoted the bill were fo juſtly fond of it, that 
« they choſe to agree. to all the amendments 
« made by the other Houſe, and this among the 
« reſt, rather than loſe ſo good a bill, Indeed, 
« as to this clauſe, they had a very good reaſon 
« for agreeing to it; for though it did lay ſome 
« reſtraint upon the juriſdiction of this Houſe in 
© matters of election, yet the majority of the 


* Houſe then thought it a reaſonable reſtraint, 


Hand even a neceſſary reſtraint, in order to 


(a) From the general tenor of this and the other amend- 
ments propoſed by the Lords, it is probable, that to ſtop the 
bill, they intended to provoke a quarrel with the Commons, 
on the ground of interſering with their privileges reſpecting 
money bills. 
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Laſt determi- © prevent, in time to come, that frequent con- 


tradiction in our determinations with reſpect 
ce to elections, which had in time paſt contributed 
ce to the giving people a contemptible opinion 
« of all the proceedings of this Houſe.” On the 
16th of January 1735, the Houſe of Commons 
made the following ſtanding order: Ordered, 
ce that the counſel at the bar of this Houſe, or 
ce before the committee of privileges and elec- 


ec tions, be reſtrained from offering evidence, 


<« touching the legalitiy of votes for members to 
« ſerve in parliament for any county, ſbire, bo- 
© rough, cingue port, or, place, contrary to the 
ce laft determination in the Houſe of Commons; 


© which determination, by an act paſſed in the 
« ſecond year of his majeſty's reign, intituled, An 
al for the more effetual preventing bribery and 


% corruption in the election of members to ſerve in 
« Parliament, is made final, to all intents and 
© purpoſes whatſoever, any uſage to the con- 
« trary notwithſtanding,” An order nearly in 
this form had been propoſed to the conſider- 
ation of the Fiouſec, (probably with a view 


to the caſe of Wells, then coming on) on the 


7th of March, 1734, and gave riſe to a de- 
bate, in which it was argued as before men- 
tioned, that the ſtatute to which it refers was 
only a re-enactment of the ſtatute of the 9th 
and 8th Will. III. and was intended to be a guide 


for the conduct of the returning officer, but not to 


controul 
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controul the proceedings of the Houſe itſelf.” La aum 
Thoſe who oppoſed the motion, only aſking for 8 
the delay of a few days, that a matter of ſuch . 
importance to the privileges of the Houſe might 

be maturely conſidered, the debate was ad- 

journed. On the roth of March, the motion was 22. Journ. 
renewed, and the order amended, and reduced to P. 470: 

its preſent form, by inſerting the words, © legality 

<« of votes for,” inſtead of © right of election of ;” 

and by adding the words county, ſhire,” after the 

word “ any,” and the words “ cinque port” after 

the word © borough.” Thus amended it paſſed, 

but was not made a ſtanding order till the 16th 

of January following, From the latter amend- 
ments it is clear, that as at firſt drawn up it 

did not extend to counties, This order was, 

on the day after it firſt paſſed, read in the 

caſe of Wells, and after it became a ſtanding 

order was of courſe read in the Houſe, or in the 

committee of privileges and election, before the 

petitioner's counſel was allowed to open his caſe ; 

and the ſame practice is now generally followed 

before the ſelect committees, 

But there are caſes in which the reading of 

this order may with propriety-be diſpenſed with, 

as where the queſtion is, whether there exiſts a 

laſt determination, as in the caſe of Pontefract, 

1784. After the petitions were read, the parties 1. Lud. p. 6. 
were directed to withdraw, and after they were 

called in again, were aſked by the chairman, 

+ hd all. 
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« May, 1624, and 6th of February, 1770, were 
to be read.” Whereupon it was agreed, to 
avoid confuſion, and that the whole queſtion 
might be conſidered at once, that both the above 


reſolutions ſhould be read without prejudice, and 


without reading the ſtanding order of the. 16th f 


January, 1735-6. 
In the Seaford caſe, 1786, which will be 


- ſtared in another place, it was contended that the 


ſtatute of they2 Geo. II. c. 24. was only retro- 
ſpective, and confined to the then exiſting de- 
terminations of the Houſe. This was argued from 
the words of the 4th ſection, which are, © that 
& ſuch votes ſhall be deemed to be legal which 
cc ſhall have been ſo declared by the laſt deter- 
«© mination in the Houſe of Commons, which 
&« Jaft determination is made final, and therefore 
no reſolution upon the right of voting in any 
place where there had been a determination made 
before the act could affect fuch former determi- 
nation. By the counſel on the other ſide it was 
ſaid, and tie committee decided the election in 
their favour, that if this conſtruction was to pre- 
vail, there was no authority in the kingdom to de- 
cide finally a queſtion. upon the right of election 
in any borough, where no determination had been 
made before the act. That the act meant to 
leave the future juriſdiction of the Houſe as it 
was before, and to render its operation perma- 

nent; 
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nent; and that a ſubject left doubtful in a deter- Laſt determi- 
mination made before the act was the ſame, as ta 208 
the power of the Houſe, as if there had bee 
none ; and the Houſe might determine as upon a 
new caſe, and their deciſion would be final and 
concluſive. . | 
The Houſe itſelf does not ſeem-ever to have 
entertained doubts of its power to make original 
determinations on the right of voting after the 
2 Geo. II. nor till this caſe of Seaford does the 
doubt appear to have been agitated ; indeed it 
aroſe there collaterally, not upon a determination 
made ſubſequent to the ſtatute, as to a right of 
voting in a borough, which had not been ſettled 
before, but on a reſolution made after the ſtatute, 
to explain one made before it. Upon the ſub- 
jet of theſe explanatory reſolutions ſome obſer- 
vations will be made at the end of this chapter. 
Many caſes of original reſolutions, made after 3. Lud. 
the ſtatute, might be produced; Mr. Luders P. 49: note. 
mentions that of Cardigan, in 17 3o, the year after 21. Journ, 
the act paſſed, and that of Denbigh in 1743. . 
The ſtatute of the 10 Geo. III. c. 16. operating p. 550 
as a ſelf denying ordinance, took the cognizance 
of election caſes, in the firſt inſtance, entirely from 
the Houſe itſelf, and veſted it in a ſelect com- 
mittee appointed as preſcribed by that act, which, 
by ſection 18. was to determine by a majority of 
voices, © whether the petitioners or fitting mem- 
| « bers, 
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Laft determi- “ bers, or either of them, be duly returned op 


nation made 
* final. ? 


1. Doug!, 


P. 33. 


elected, or whether the election be void: 


c which determination ſhall be final between the 


te parties to all intents and purpoſes.” And by 
ſection 25. © If the ſaid ſelect committee ſhall 
te come to any reſolution, other than the deter- 
* mination aboyementioned, they ſhall, if they 
te think proper, report the fame to the Houſe 
* for their opinion, at the ſame time that the 
te chairman of the ſaid ſelect committee ſhall 
* inform the Houſe of ſuch determination; and 
« the Houſe may confirm or diſagree with ſuch 
ce reſolution, and make fuch orders thereon as 
ge to them ſhall ſeem proper.” By virtue of this 
power of making a ſpecial report, it was poſſi- 
ble that the committees might in many inſtances 
have reſtored to the Houſe its former juriſdiction 
of deciding finally on the right of election; but 
it is obvious, that by ſo doing thoſe abuſes would 
be continued, which it was the expreſs purpoſe 
of this ſtatute to deſtroy, and the committee 


making ſuch ſpecial report might by poſſibility 


be placed in the awkward ſituation of having de- 
termined a member to be duly elected, when the 
Houſe had diſagrecd to the right of voting, on 
which alone that determination could be ſup- 
ported. At an early period after the eſtabliſn- 
ment of this new election tribunal, Mr. Douglas 
re marked on this ſubject, that © ſpecial reports 

te ſeem 
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te ſeem to meet with fo little encouragement, 
5 that one may venture to foretell that they will 
te not be very frequent.” I do not recolle& a 
ſingle ſpecial report on the right of voting was 
ſubmitted to the Houſe by a ſelect committee. 
Indeed, the conſtruction juſt put on the ſtatute 
of 10 Geo. III. may not perhaps be generally 
acceded to; for in the caſe of Downton, 1784, 
the committee reported to the Houſe, with 
their determination an the election, © that John 
«© Dagge, gentleman, is the legal returning of- 
ce ficer for the borough of Ponton in the coun- 
« ty of Wilts.” Mr. Luders obſerves, that it 
may be doubted how far this refolution was 
within the act of 10 Geo. III. c. 16. (f. 25.) 
becauſe it does not ſeem to be one of thoſe upon 
which the Houſe was to give their opinion. 

It was, however, a defirable thing, that there 


ſhould be deviſed ſome mode of obtaining a final 


deciſion in thoſe boroughs, where the right remain- 
ed unſettled. This was done by the 28 Geo. III. 

c. 52. ſ. 27. whereby the judgments of ſelect 
committees, made in purſuance of that act, were 
rendered final and concluſive in all ſubſequent 
elections, to all intents and purpoſes whatſoever. 
And by the 31ſt ſection, the 2 Geo. II. c. 24. fo 
far as related to determinations to be made in the 
Houſe of Commons, ſubſequent to the paſſing of 
that act, was repealed. So that the right of 
voting at all elections is now governed by the 
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laſt determination of the Houſe itſelf, until the 
paſſing of the 28 Geo. III. and ſince that time 
by the deciſions of ſelect committees appointed 
according to its regulations. (a) 


Before 


() It may be proper here to ſlate the tribunals before which 
queſtions upon elections and returns have been tried at dif- 
ferent periods of time. There was a ſanding committee 
of privileges and eleQions ſo early as the year 1588, in 
Queen Elzabeth's reign. And on 22 Mar. 1603-4, in the 
beginning of the firſt parliament of James I. a committee 
of privileges and returns, conſiſting of 25 perſons, way 
appointed, and in the Journal it is ſaid, « This is an uſual 
motion in the beginning of every parliament,” Ke. This 
praftice was purſued at the beginning of every ſeſũon, ex- 
cept in 1707 und 1708, till the ſtatute '10 Geo. III. but the 
number of the committee was not always the ſame. 18 Feb, 
2707, it was ordered, that all matters that ſhould come in 
queſtion, touching returns or elections, ſhould be heard at 
the bar of the Houſe, and à ſtanding order of the Houſe 
was made, © that all queſtions at the trial of election thall, 
« if any member inſiſt upon it, be determined by ballot.” 
The cafe of Aſhburton was accordingly deciged by ballot, 
but this regulation ended with that ſeſſion, 22 Nov. 7708, 


a committee of privileges orly was appointed, and all election 


queſtions during that ſeſſion were. heard at the bar of the 
Houſe. At the beginning of the next enſuing ſeſſion, a 

committee of privileges and elections was appointed as uſual, 
and continued ſo to be till the firſt ſeſſion after the 
10 Geo. III. ſince which time a committee of privileges 
only has been appointed. So that, except in 1707 and 1708, 
election cauſes have been referred to the committee, or heard 
at the bar in the common courſe, as the Houſe thought fit to 
direct. In the two ſethons before the act of 10 Geo. II, 


took 


nd Boroughs in general, 


Before the ſtatute of the 7 and 8 Will. III. was 
paſſed, the Houſe of Commons made little 


ceremony of contradicting its former deciſions, 


and determining as intereſt, caprice, or paſſion di- 
rected, at the moment. Hence come the in- 
conſiſtent entries at different periods, ſome very 
near each other in point of time, reſpecting the 
right of voting in the ſame borough ; hence that 
uncertainty in the law of parliament, which was 
at laſt generally felt and complained of. But in- 
ſtances may be found in early times, where the 
committee and Houſe have alluded to, and treated 
with reſpect, former decifions. The caſe of St. 
Ives, 18 December, 1661, before cited, is of this 
ſort, and in that of Clithero, 4th February, in the 
fame year, the Houſe agreed with the committee; 
that, © according to the judgment in the laſt aſſem- 
« bly, ſuch freeholders only as had eſtates for 
« life or in fee, had the right of election.“ 


The reports of the committee of privileges 
and elections, to which petitions were generally 


took place, they were almoſt all heard at the bar. It is 
hardly neceſſary to add, that whenever any act of a committee 
is mentioned in this work to have taken place prior to the 
10 Geo. III. the committee of privileges and elections is 
alluded to, and that ſubſequent to that ſtatute, the committee 
meant is a ſelect committee appointed in purſuance of it or 
the 28 Geo. III. 
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referred before the 10 Geo. III. are not in amy 
way affected by that ſtatute; they had no bind- 
ing force of themſelves, before it was paſſed, and 
they have none now. The power of that com- 


mittee, as well as of all others, extended only 


to the making of a report, which the Houſe 
might ratify and adopt, or not, at pleaſure. And 
in fact, it was no uncommon thing for the 
Houſe to expreſs diſſatisfaction at their labours 
and ſend back the report for further conſidera- 
tion, or diſagree with all or part of the reſolu- 
tions, in which the committees had communi- 
cated the reſult of their inquiries. 


It has frequently happened, that the general 
right of voting has been undiſputed, and the 
Houſe has been called upon to decide only upon 
the right of ſome particular claſs of voters, and in 
ſuch caſes the determinations of the Houſe have 
been afterwards conſidered as laſt determinations 
only ſo far as related to the particular queſtions 
already decided. Of this nature are all reſolu- 
tions diſabling perſons who have received alms 
or charity; Such were the reſolutions in the 
caſe of Haverford Weſt, 4th of July, 17 1 5, where - 
by it was declared, that a number of perſons 
who had been illegally made burgeſſes had not 
thereby acquired any right of voting in any future 

elections 


and Boroughs in general. | 201 
elections (a) — of Wendover, 21ſt of November, Partial deter- 
1702, that perſons coming by certificate to live 1 
in that borough, had not thereby a right to vote 14. Journ. 
—of Weſtminſter, 15th of November, 1680, P. Tour 
that the kings menial ſervants, not having proper — 854. 
houſes of their own, within that city, had not a 

right to give voices and of Monmouth, 26th of Ib. p. 64. 
November, 1680, where the committee reſolved, 

and the Houſe agreed, that the election of a 

burgeſs to ſerve in parliament for the borough 

of Monmouth doth not belong to the burgeſſes, 

inhabitants of the borough of Monmouth only; 

and then, that the burgeſſes inhabitants of the 

boroughs of Newport and Uſke have a right to 

vote. Numberleſs inſtances of the ſame kind 


might be cited. 


It frequently happens, that the right of voting — 


may depend on the locality of certain pariſhes daries. 
and diſtricts; and whether they are or are not 8, vol. 1. 
fituated within the precincts of the borough, be- p. 303. 


(a) The reſolution in the caſe of Durham, 11th of May, 
1762, declared that two hundred and fifteen perſons, made 
or pretended to be made free fince the death of Henry 
Lambton, Eſq; had not a right to vote in he late election. 
The difference of expreſſion in this and the reſolution in 
the text, may ſerve for an inſtance of the inaccuracy of the 
reſolutions formerly made by the Houſe of Commons on 
theſe ſubjects; thoſe of the ſeleck committees certainly do 
not labour under the ſame imputation. 
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Of the Eleclors for Cities 

come a material point for diſcuſſion. . This has 
been decided ſome times, where reſidence makes 
part of the qualification of the voters, in a prelimi- 
nary reſolution to that on the general right of 
voting; and in ſuch caſes it may be preſumed 
that both reſolutions muſt be taken together, to 
form a laſt determination within the ſtatute. 

Thus Dorcheſter, 17th of May, 1720. The 
Houſe reſolved, that that part of the Holy Tri- 
nity, alias Dorcheſter Trinitatis, which was for- 
merly the pariſh of Froome Whitfield is no 
part of the borough, and that the tything of Col- 
liton-row, within the pariſh of the Holy Trinity, 
alias Dorcheſter Trinitatis, is no part of the bo- 
rough. And on the 18th of May, 1720; the 
right of voting was reſolved to be © in the in- 
« habitants of the ſaid borough, paying to 
« church and poor in reſpe& of their perſonal 
<« eſtates, and in ſuch perſons as pay to church 
c and poor in reſpect of their real eſtates, with- 
ce in the ſaid borough.” 

Shrewſbury, gth of April, 172 3. The com- 
mittee firſt reſolved, the right of election to be only 
in the burgeſſes inhabiting in the ſaid borough, or 
in the ſuburbs thereof, paying ſcot and lot, and 
not receiving alms or charity; and then made 
three other reſolutions, by which ſeveral pariſhes 
and vills were declared not to be © within the bo- 


and 
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and one _ pariſh, and a great number of vills, 
were declared © not part of the ancient borough 
of Shrewſbury, or the ſuburbs thereof. 5 And 
the Houſe agreed. 

Cricklade, 1776. Reſolved, that it is the 
opinion of this committee, that the houſes, 
which were in the occupation of Thomas Bound, 
Thomas Kilmaſter, ſenior, Richard Liddel, Wil- 
liam Mabſon, John Pound, and Robert Strange, 
at the laſt election of a member to ſerve in par- 
liament for the borough of Cricklade, in the 
county of Wilts, are within the boundary of the 
ſaid borough. 

But in general it has bers found moſt con- 
venient not to make reſolutions to fix the 
boundaries ; but determinations on the right of 
voting of the inhabitants or tenants of the diſ- 
puted places; many inſtances might be given, but 
the following may ſuffice, 

Cirenceſter, 8 December, 1709. The queſ- 
tion being put, that the inhabitants of the Abbey, 
the Emery, and Spiringgate lane (not receiving 
alms) have a right to vote, it paſſed in the ne- 
gative. 

Aſhburton, 17ch March, 1710. The com- 
mittee reſolved, and the Houſe agreed, that the 
freeholders of the lands and tenements called 
Halſhanger, and Halwell lands, lying within the 
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O the FleBors for Cities 
borough of Aſhburton, and ſubject to pay a 
borough rent, have right to vote. 

Southwark, 29th June, 1714. The queſtion 
being put, that the perſons inhabiting in 
the Mint, or Rules of the Queen's Bench, in 


the borough of Southwark, and paying a rent 


of ten pounds per annum, or upwards, haye 
a right to vote, though they do pay ſcot and 
lot within the ſaid borough, it was negatived, 


by a majority of one only, the numbers being 


50 to 49. 


There is no particular form preſcribed in the 
ſtatutes, for the laſt determinations of the Houſe ; 


and it has been obſerved, that they need not be 


drawn up as they commonly are, in the ſhape of 
reſolutions. I ſhall not trouble my readers with 
minute obſervations on defects and inaccura- 
cies in theſe relolutions, It will be ſufficient to 


obſerve, that, in general, they have been drawn 


up in the affirmative, declaring the right of vot- 
ing for the city or borough to be in a particular 
deſcription of electors; but there are inſtances, 
eſpecially where the right has been diſputed only in 
part, where the Houſe has contented itſelf with 
an aſſertion merely, that the perſons claiming 
to vote are entitled ſo to do. In the firſt caſe, 
the reſolution will bind the general right, pro- 


vided the perſons are properly and clearly de- 


3 ſcribed ; 


— 


a «== 


an 


an 


ma 
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{cribed ; but in the ſecond, the reſolution only 
aſcertains the privilege of the perfons deſcrib- 


ed, but does not : furcher affect the rights of | 


Ger | 


Again, refolutions may have been penned 
only in the negative, containing a ſimple denial 
of the right of particular perſons to vote, 
without diſtinguiſhing whether they claim to be 
the whole body of electors, or only a part of them. 
In either caſe, there is no pretence to ſay that 
ſuch a refolution can of itſelf operate further 
than to exclude the claimants on all future oc- 
caſions. 


Sometimes, however, the determinations on 
the right have been worded in ſuch a manner 
as to exclude all claim from perſons not expreſsly 
named, as Shafteſbury, 29th February, 1695. 
The committee reported the right to be“ qu in 
te the inhabitants of the ſaid borough paying 
« ſcot and lot.” —Lymington, 29th December, 
1691. The committee reſolved, firſt, that this 
corporation © is a corporation by preſcription ;” 
and in a ſeparate reſolution, that the mayor and 
burgeſſes only have the right to elect — ; 
and the Houſe agreed. 


Until the laſt determination of the Houſe was 
made final, there certainly was not the ſame in- 
22 ducement 
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ducement for drawing up with preciſion the 
reſolutions reſpecting the right of voting, as have 


exiſted ſince. They were too often treated as 


the meaſures of party, rather than the ſolemn 
deciſions of a judicial tribunal, Ca) and were 
ſometimes penned during the heat of a debate, 
and without any regard to the evidence, not to 
anſwer the purpoſes of juſtice, but to ſeize the 
temper of the Houſe at the moment, and ſeat the 
friends of the prevailing party. It is not there- 
fore wonderful that there ſhould have been con- 
tradictory deciſions, at different periods, upon the 
right of voting in any particular borough, or that 
reſolutions ſhould have been incorrectly drawn up; 
and we muſt applaud the virtuous effort of the 
majority, which ſubmitted at laſt to give up the 
powers of, the Houſe to prevent a repetition of 


ſuch ſcandalous practices. 


The ſtatute of the 28 Geo. III. c. 52. enacts, 
chat each of the parties ſhall deliver to the clerk 


— 


(a) In the debate on the — againſt the elefion for 
Stamford, 27th of March, 1677, Sir John Trevor, in 
anſwer to an aſſertion of Sir Robert Sawyer, that petitions 
were brought in to keep men in awe for their votes in par- 


liament, ſhows by a keen retort the dreadful corruption 
which prevailed in the Houſe as a judicial tribunal. 


« Every man,” ſaid he, © knows how Sawyer was in his 
«« vote during the dependency of that petition againſt him. 
«« But as ſoon as the clock ſtruck twelve, and his election was 


15 determined, you know what he did=—he changed his 


I. 


* 


18 a # of 
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of the committee ſtatements in writing of the 


rights of election for which they reſpeRively . 


contend, and the committee ſhall come to diſtinct 
reſolutions on ſuch ſtatements, and report the 
ſtatements, and their judgment thereon, to tlie 
Houſe, and ſuch report ſhall be entered on the 
Journals. This ſeems well calculated to ſecure 
accuracy in the form of thoſe reſolutions which are 
to be concluſive ever after; for in this way the 
right contended for on the one ſide may be ne- 
gatived, and that on the other ſubſtantiated, 
in the very words in which the parties them - 
ſelves have thought fit to expreſs them.” Some 


inſtances may be found of reſolutions of the 


Houſe, made before the ſtatute of the 7 and $ 
W. III. c. 7. drawn up nearly in this form. 

Dunwich, Sth Dec. 1691. The committee 
refolved, that the right of election was “not in 
< the freemen of the ſaid borough, commonly 
« called out-ſitters, as well as in the freemen 
© inhabiting within the ſaid borough; and then 
in a diſtinct reſolution, © that the right is only in 


*« the freemen inhabiting within the "Oy bo- Vo 


« rough;” and the Houle agreed. | 
Lymington, 18th Feb. 1695. T Wen een 
reſolved the right “ is not in the mayor, bur- 
< pefſes, and commonalty of the ſaid borough 
« paying ſcot and lot;” and then in a ſeparate 
| * Fÿepſolution, 
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reſolution, that it © is only in the mayor and 
e burgeſſes of Lymington; and the Houſe 
agreed. And 11th Jan. 1710, the committee 
reported, the right © is not in the mayor, bur- 
« gelles, and inhabitants of the ſaid borough. not 
receiving alms; and then that it © is in the 
* mayor and burgeſſes of the ſaid borough 
ce only. The Houſe agreed to- the. firſt reſo- 
lution, aſter a diviſion of 191 to 132, and to the 
ſecond reſolution without a diviſonn. 

Hertford, 27th Jan. 1701. The committee 
reported as their opinion, that the right * is not 
ec jn ſuch perſons only as are inhabitants, houſe- 
* holders of the ſaid borough not receiving 
« alms, and in ſuch freemenj who at the time 
ce of their freedom granted to them were inha- 
* tants of the ſaid borough, or of the pariſhes 
te thereof,” and in a ſeparate. reſolution, that it 
* is in all the freemen, and alſo in all the inha- 
te bitants, being houſeholders, and not, receiving 
e alms;” and the Houſe agreed, 


From when has been ſaid 8 it appears, 
that the drawing up of a laſt determination in 


preciſe and regular form, is not ſo eaſy a matter 


as may be thought at firſt by perſons not conver- 


ſant with the nicety requiſite in legal proceedings. 


In ſome inſtances the Houſe has condeſcended to 
add an explanatory clauſe to its own determina- 


tion, 
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tion. Northampton, 26th April, 1664. The 
committee reſolved, and the Houſe agreed, that —_ , 
the right was in the inhabitants, © being houſe» 8. Journ. p. 
« holders, and not receiving alms; and that the 330. 

« ſharing in the charitable gift appointed to be diſ- 

« tributed at Chriſtmas is a taking of alms.” And 
Shrewſbury, gth April, 1723, before . may pa. 202. 

be conſidered as another inſtance. be 


When — 'the incorrect manner in which Entry doubt- 
che Journals have been kept, or any infarmality 10 
or defect in the proceedings themſelves, there 
have ariſen doubts whether particular entries 
amount to laſt determinations or not, the Houſe, 
or ſelect committee, has decided upon them. 

Pontefract, 28th May, 1624. It appears, that 1. Dougl. p. 

there are two Journals of this period, one of them 386. 
ſuppoſed . to have been written by the . clerk of 5 25 Mm 
the Houſe, and the other by his ſon, who, on acc 
count of his father's. indiſpoſition, had been ap- 
Pointed and paid by the Houſe, to aſſiſt him. 
That written by the father was in theſe terms; 
« Mr. Glanville. reporteth for Haverford Welt,” 
Kc. For Pomfrer, two points, 1, Who the 
c electors? Ręſolved by the committee, there being 
« 10 charter, nor preſcriptias for cbaice, the 
e election is to be made by the inhabitants bouſe- 
. þalders refiants. eh alſo ſo now, * the 
* queſtion. 1.575 

. Qa a. That 


/ 
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2. That the committee alſo in reſpe& of the 
poll demanded, though interrupted by Beau- 
te mont, yet the poll not being purſued, the 
choice of Sir J. Jackſon void, and a new 
« warrant to iſſue for a new choice. 
That written by the ſon was as follows: & Mr. 


Glanville reports from che committee ve of pri 


« vileges; | TO g 
© Concerning Potent of Sir John 


ce Jackſon.—Committee reſolved all the inha- 


« pitants houſeholders ought to have voice. 
* 2, Committee reſolved, upon | the' latter writ, 
no burgeſs duly choſen; but a new writ to go. 
«Reſolved, that the elettion ought to be in Pom- 
i « fot by the inhabitants houſeholders, refants there. 
«- Reſolved, that neither Sir J. Jackſon; nor 

te Sir Rich. Beomont are duly elected, and that 
e 2 new writ ſhall go out for a new election. 
6th Feb. 1770. It became a queſtion, how 
far theſe entries could be conſidered and read as 
a laſt determination of the Houſe, and the counſel 
on both ſides were directed to argue this point 
ſeparately firſt. The Houſe then negatived (161 
to 32) a motion that they ſhould © be admitted 
e to be read to the counſel at the bar as the laſt 
« determination of the Houſe touching the le- 
« pality of votes for members to ſerve in par- 
« lament.” Upon this, the counſel for the pe- 
titioners deſired leave to withdraw their petition, 
d f The 
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The counſel for the ſitting member objected, and 
deſired leave to offer evidence to eſtabliſh the 
right of election. The Houſe refuſed to permit 
the petition to be withdrawn, and the counſel for 
the petitioners declared, they would give the 
Houſe no farther trouble. The counſel for the 
fitting members then proceeded to call witneſſes 
and. produce evidence ; and the Houſe reſolved, 
that the right of election © is in perſons having 
<« within the ſaid borough a frechold of burgage 
« tenure, paying a burgage rent? and en the 
ſitting members were duly elected. 
In 1775; the queſtion before” a Flee com- 
mittee was, whether the entries in 1624, or the 
reſolution in 1770, was to be conſidered as the 
laſt determination on the right, within the meaning 
of the ſtatute. For the fitting members two 
points were argued ; firſt, that it was not com- 
petent for the committee to diſcuſs the validity 
of the entries in 1624; for that in 1770, the 


Houſe, which was the only court of competent 


juriſdiction, had decided that they were not a 


211 
— 2 | 
8 


laſt determination, and had reſuſed to let them 


be read as ſuch; and 2dly, that if competent to 
go into the diſcuſſion, thoſe entries did not amount 
to a laſt determination. The committee reſolved, 
ce that the counſel be called in, and reſtrained 
66 from offering any evidence touching the le- 
er gality of votes for members to ſerve in par- 

| | « lament 


1. Lud. p. 9. 
note. * 


- * * 
2 9 — = - r - oF — Cog”; a = = | - — 20 * . * 8 
— A 0 8 b 4h agents” YA wie — wt * ; : G 
ß TS OO ORE ons JAY 
8 = A 3 r rr FF ••»m "x . N 


— — - 4. v > nr, Pi £obl IR ©” 
2 7 . —— 
8 r * 

R * 6 7 


. - © > wks if 4 
* 0 1 2 ” * o . 
. - 
Sr 


IE - NT won D 

2 83 

= 
a + E — * 3 223 

* Tom apo 
8 c 
I * >< . 1 
Arten 


4 ar e 


223 » 
= - 
- a mY — 


r 


29. = p- 
259, 3 68. 


1. Frazer, 
p- 183. 


et trary to the laſt determination of the Houſe 


Of the Eladars for Cities 
* lament for the borough: of Pontefract, con- 


* of the 6th of Feb. 1770, The counſel for 
the petitioners then declined giving further op- 
poſition, and the committee reſolved, chat AF 
ſvg members were duly elected. 

In 1783, upon a ſingle vacancy, the mayor 
* the candidate choſen by the burgage 
tenants, but the ſelect committee reſolved, that he 
was not duly elected, and that his opponent was. 
Thereby deciding (contrary to the determination 
of the Houſe in 1770, and of the laſt com- 
mittee) in favour of the inhabitants, whoſe right 

was founded on the entries of 1624, 8 

In 1784, the ſame queſtion came again into 


diſcuſſion, and the committee reſolved, © that 
the reſolution. of 1624 is a laſt determination 


<«. under the act of 2 Geo. II. c. 24. ſ. 4,” And 
now the return being made in favour of the in- 
chabitants, the ſitting members were en to 
be duly elected. 

In 1797, the queſtion being again 8 
the parties were required to deliver in ſtatements 
of the rights of voting, for which they reſpec- 
tively. contended. The ſtatement of the peti- 
tioners was founded on the reſolution of 1770; 


that of the ſitting members on the entries of 
16243 and the committee decided in favour of 
the ſtatement of the ſitting members. So that 


there 


and Boroughs in general, 213, 


there has been on deciſion of the Houſe, and 2 
the deciſion of tha. committee of 177 57 in n. (Ln, 
vour of the hurgage tenants, and: the deciſſon ot L — : 
three, ſubſequent committees, with en eee 

2624, zig gour of che inhabitants. 


1 23290109 Pie 21 10 


4% 4 


71 27 15 


It has been 8 reg that, the n Negative 
of the committee of privileges and electiom were ambiguous. 
binding only ſo far as they were ratified and 
adopted by the Houſe. And in ſome caſes, 
where the, Hguſe has come to no exprofs. reſo- 
lution, on the right of election, queſtions have 
ariſen, whether from all the proceedings taken 
together, a laſt determination, meaning one final to 
all intents and purpoſes, may not be inferred by 
neceſſary implication. Thus, it has ſometimes 
happened, that the Houſe has diſagreed to the 
reſolutions of the committee of privileges in 
favour of a particular right of voting and the 
candidates whoſe ſeats depended on its eſtabliſh- 
ment, and refolved their opponents to be duly |. - 
elected without coming to any . reſolu- 2 
tion on the right. 

Helſton, 10 Dec. 1660. The e us, that 8. Journ. p, 
© it appeared to the committee, that the mayor 
« and inhabitants at large have the right of elec- 
tion of membets to ſerve in parliament for 

te the ſaid borough; and that the committee are 
ol oh en that Sir Peter Killigrew, having 

« the 
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| fitting member was — elected, on a diviſion 


Of the ElefFors for Cities 


& the greater number of votes of the ſaid inha. 
« bitants at large, is day choſen, and ought to 
« ſit in this Houſe. And the queſtion being 

put, that this Hopſe doth agree with the com- 
« mittee, that the right of election of members 
« to ſerve in parliament for the ſaid borough is 
*in the mayor and inhabitants at large; and that 
« Sir Peter Killigrew is duly choſen, and do fie 
« in this 2 it aur in vo we 
92 to 60. NI JO +4) þ +22 

Sandwich; 31t* oe. 4890. Tbe cohmitive 
reported as their opinion, that © the freemen of 
ce the port of Sandwich inhabiting within the ſaid 

4 port, although they receive alis, have a right 
eto vote in electing barons to ſerve in parlia- 
te ment.“ On the queſtion being put to agree 
with the committee in this reſolution, it paſſed 
in the negative, and the Houſe agreed that the 


4 J 


1 to 174. 

Whether ſuch proceedings ſhould be confi 
dered as a laſt determination of the Houſe was 
diſputed, but not decided; in the caſe of Poole, 
1775. The queſtion was, „whether the right of 
« election was in the burgeſſes of the borough 


cc excluſively, or © in the inhabitants and houſe- 
<'holders within the borough, paying ſcot and 
< bearing lot.” The fitting members inſiſted, 
that the right was in the burgeſſes only, and that 


there 


and Boroughs in general. 


there was a laſt determination in their favour, 
made on the gth Feb. 1688-9. - The petitioners 
denied that it was a laſt determination. From 
the entry of that date it appeared, that the 
queſtion had been nearly the ſame as now in 
diſpute. And the committee there reported their 
opinion, ** that the right of election of burgeſſes 
to ſerve in this preſent convention for the 
« town and county of Poole, is in the mayor, 
ec burgeſſes, and commonalty of the ſaid town 
« and county, who pay ſcot and lot; and next, 
that the petitioner was duly elected. But the 
queſtion, that the Houſe ſhould agree with the 


committee on the right of election, was carried 


in the negative, as was the queſtion to agree that 
the petitioner was duly elected; and then it was 
reſolved, that the fitting member was duly elect- 
ed. Whether the diſagreement of the Houſe, 
and reſolving the ſitting, megaber to be- duly 
elected, amounted to a laſt determination, was 
argued at length. For the petitioners it was in- 
ſiſted, that this diſagreement, and reſolution of the 
Houſe, could not be a laſt determination within 
the meaning of the ſtatute ; for. the Houſe, if it 
had intended to decide on the right of election, 
would have come (as in other caſes) to a direct 
reſolution on the right. For the ſitting mem- 
bers it was contended, that no. technical words 
are neceſſary to make a laſt determination; nor 

is 
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proceedings 
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is it neceſſary that it ſhould be done in the 
technical form of a reſolution; for if it was; the 
word reſolution would have been uſed in the fta- 
cute ; and the fitting member could not poſſibly 
have been adjudged duly elected, but upon the 
ground of the right being excluſively in the 
mayor and burgeſſes. The committee reſolved, 
that the parties ſhould proceed to give'evidence 
of the right of election, which they did accord- 
ingly. But the chairman at the Tame tinte ex- 
preſsly declared, that the committee did not by 
this reſolution mean to decide, that the proceed - 
ings in 1688-9 did or did not contain a deter- 
mination of the Houſe vithin the meaning of 
the ſtatute, In truth, it was not neceſſary to de- 
cide that queſtion, for the committee determined 
finally (in conſonance with the former decifion) 
that the fitting members returned on the ex- 
cluſive right of the burgeſſes were duly elected. 


So too, when the committee has re- 


ſolved that a particular claſs of claĩmants has no 
right to vote, the Houſe may have diſagreed, and 
ſeated the member whoſe ſeat depended on the 
eſtabliſhment of their right. Whether this 
amounts to a laſt determination has never yet 
been in conteſt. - In the caſe of Southwark, 
29th June, 1714, before cited, the Houſe diſ- 
agreed, but it does not appear that _—_ _ were 
affected by it. 


I here 


ming X> of 


and Boroughs in general. 


There is another claſs of caſes, where the com- 
mittee have agreed to, and reported particular 
propoſitions, and general concluſion from them, 


and the Houſe has contented itſelf with adopting . 
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Affirmative 
proceedings 
ambiguous. 


—ů— 


the concluſion without taking any notice of the 


particular propoſitions. Thus where the com- 
mittee have firſt decided upon the right, and 
then ſeated the candidate whoſe election de- 
pended upon it, the Houſe has contented itſelf 
with agreeing to only ſo much of the report as 
concerned his being duly elected, without putting 
any queſtion on the remainder. According 
to Mr. Douglas, Glanville in the caſe of Win- 
chelſea, ſeems to conſider, that by ſo doing the 
Houſe adopted not only the concluſion drawn by 
the committee, but alſo the particular propoſi- 
tions. Glanville ſays, © In this caſe, divers 
c points were moved, and debated in the com- 
© mittee, and reported to the Houſe, with their 


« opinions and reaſons ; all which, under the ge- 


<« neral order and judgment of the Houſe there- 
„ upon, were reſolved, and adjudged accord- 
« ingly.” 

Many caſes of this kind occur in the Jehan 
and in that of Camelford, which was heard in 
the month of November laſt, this point was 
raiſed, but the party agitating it did not uw 
for a deciſion. 

Camelford, 3d Auguſt, 1666. The com- 
mittee reported, that .it appeared that the 

ce freemen 
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Glany, P- 17. 
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Of the Electors for Citiet 


Affirmative © 1 and inhabitants have the right of election; 


proceedings 
ambiguous. 


ce and that, comparing the number of votes given 
« to Henry Nicholas, Eſq. who is returnd by 
« one indenture, and to William Cotton, Eſq. 
« who is returned by another, indenture, the 
« committee found Mr. Nicholls had a greater 
« number of the votes of freemen than Mr. 


e Cotton; but it was objected, on Mr, Cotton's 


te part, that divers of the voices given to Mr, 
« Nicholls were ſuch. as paid not ſcat and lot, 
cc and therefore had not right to vote; and upon 
© hearing of teſtimony given in that behalf, 
te were of opinion that Mr. Cotton had a greater 


© number of votes of ſuch as paid ſcot and lot 


c than Mr. Nicholls, after deduction of ſuch 
« votes for him as paid not {cot and lot; and that, 
« therefore, Mr. Cotton was duly elected, and 
e ought to fit in this Houle.” 

On a diviſion (103 to 98) it was reſolved, 
that this Houſe doth agree with the committee, 
that Mr. Cotton is duly elected to ſerve in this 
Preſent parliament for the borough of Camel- 
ford, in the county of Compal, and do fit in 
this Houſe. 

At the laſt general dedion, Lord Preſton, and 
Robert Adair, Eſq. ſtood on the intereſt of the in- 


habitants; W. I. Deniſon and J. Angerſtein, Eſqrs. 
on that of the freemen. The latter were returned, 


and the former petitioned. The queſtion depended 
on the right of voting, and the counſel for the peti- 
tioners 


and Boroughs in general. 
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tioners contended at the outſet,” that the pro- Afirmaize- 


proceedings 
ambiguous. 
nation; but the committee was not called upon 


ceedings in 1660 amounted to a laſt determi» 


to decide upon that point, the petitioners counſel 
agreeing, without giving it up, to proceed firſt to 
the production of evidence, which, they inſiſted, 
would prove the right of voting they relied on. 
Evidence was accordingly produced on both 
ſides, and the final deciſion was in favour of the 
ſitting, members, founded on a right of elec- 
tion. differing from that which their counſel * 
endeavoured to eſtabliſh. 

The caſe of Chicheſter is ſtill ſtronger, for 
there the Houſe, without noticing the right of 
election, not only reſolved the member, in whoſe 
favour the committee had decided, to be duly 
elected, but actually ordered the mayor to be 
committed to the cuſtody of the ſerjeant at arms, 
for having made a return contrary to the right 


of election, which had been reported by the com- 


mittee. - Chicheſter, 21ſt May, 1660. Upon a 
double return, the committee reported, that **upon 
« examination of the fact, the queſtion appeared 
te to be, whether the free citizens alone, or the 
« commonalty at large, ought to elect; and that 
« upon view of their own books, it appeared, 
that for one-and-twenty parliaments, the com- 
* monalty as well as the citizens had had voice 
«in the electing of members to ſerve in parlia- 
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Of the Electors for Cities 


ec ment; and that thoſe upon the committee were 


e of opinion that the commonalty of the ſaid 
ce borough, together with the free citizens, have 
ce right of election; and that John Farrington, 
« gentleman, is accordingly duly elected, and 
« -ought to fic. e 16 mx c 

* KReſolved, that this Houſe doth agree with 
ce the committee, that the ſaid Mr. Farrington is 


cc duly elected, and do fit in this Houſe ; and that 
cc the mayor of the ſaid city be forthwith called 
*in, and amend the ſaid return accordingly. 


ce He alſo reports from the ſaid committee, that 
te the mayor of Chicheſter had ſeveral ancient 


c precedents offered unto him, to ſhew the com- 
© monalty's right to elect for that city, and that 


ce the recorder of the city offered him his advice 
ce therein, nevertheleſs the mayor refuſed to own 


det he precedent, or hearken to the ſaid advice. 


c Ordered, that the ſaid mayor be forthwith 


ec committed to the cuſtody of the ſerjeant at 


« arms attending this Houſe, till further 


. Order. | 
« The mayor of Chicheſter, according to the 


te order of this day, came, together with the clerk 


c of the crown, to the clerk's table, and amended 
cc the return for the city of Chicheſter, the name 
of John Farrington, gentleman, being inſerted 


* 


oY + 


« jn the place of William Cawley, Eſq. 
The mayor of Chicheſter was this day 
1285 | | ce called 


* 


cc 


and Boroughs in general. 
called to the bar of the Houſe, and kneeling 


ce there, Mr. Speaker did let him know, that the 


cc 
cc 
cc 
c 
cc 
cc 
cc 
cc 
cc 
c«c 
cc 
, 

cc 
cc 
cc 
(c 
cc 


cc 


Houſe had conſidered of the return by him 
made for the city of Chicheſter ; and that they 
look upon his carriage therein as wilful con- 
tempt, having refuſed to admit the voices 
of the commonalty to make elections, it 


appearing, that for -one-and-twenty ſeveral 


* parliaments, they; as well'as the citizens, had 


votes for the electing of members to ſerve in 
parliament, and that therefore the error was 
wilful, and done in contempt of this authority, 
and in breach of his truſt; and that though his 
offence deſerved a more ſevere puniſhment, yet 
there being a diſpoſition in this Houſe to ex- 
tend mercy, they have contented themſelves 
with this reſtraint; and that therefore he ſtands 
committed for his contempt to the ſemeant at 
arms,” from whoſe oy” he was diſcharged 


on the 24th. 


It ſhould aun that where the right is not in 


queſtion, the ſelect committee will not inquire 
whether the conſtruction put upon the laſt de- 
termination by agreement of the counſel, is con- 


ſiſtent with the words of it. Taunton, 28th 


July, 1715. The laſt determination ſtates the right 
to be © in the inhabitants within the ſaid bo- 


rough, being potwallers, and not receiving 


R 2 « alms, 


221 


Affirmative 
proceedings 
ambiguous. 


— 
Wr 
er 


8. Journ. 
P. 44 


Conſtruction 
not diſputed. 


18. Journ. 
P · 241. 


"A —T hy n - 

T FEST <a "= 4 _ o v 4 — * F l T K 
N 1 A rr 
+ . * # * 7 — n * 2 p — — — 
yo a 9 : A 544 " : of Y 9 92 — Sons Farce ep} -4 2 

tee; " en Py Sc) 92 — Is. *, 5 N De = A am oC - 
- 1 - — A 0 * 2 r 3 * - 
RR eee | "I of 
. < * — > "4 _— 
* e 


JS ” 
"£8 
* Ot A 
* —— 


8 1 
"x" n 
eee 


Sl 
n 


— — +% 88 


* o - . \ 
r 


4S.5 * 

2 — © 
e S N 7 
nn. e 


e 
8 a 


" S000 
a 


— * 
* - 
+ # * 
2 Rings kb 
en E — * h# 


222 


not diſputed. 
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Reſolutions 
explained. 


Of the Electors for Cities 


Eohlltution ales, of charity; yet in 1975, it was ad: 


mitted by the counſe] on both fides, that to be 
« inhabitants being potwallers,” both before and 


ſince that determination, it was neceſſary to have 


legal parochial fettle ments, and the committee 


made no objection. 


Before the ſtatute of 2 Geo. II. the Houſe ap- 
pears not to have been very ſerupulous about 
making refolutions relating to the right of voting 
in any particular borough, directly contradictory 
to its former deciſions; but inſtances may be pro- 
duced of its having acted with greater delicacy, 


and whilft it maintained the authority of the firſt 


determination, permitting evidence to be given to 
explain it. Of this kind is the following caſe. 
Weſtbury, 1ſt December, 1702. The Houſe 
reſolved, that the tenants of burgage houſes 
by leaſe for years abſolute had a right to 
vote; but 1ſt of June, 1715, evidence was ad- 
mitted to prove that the right was not only in 
whole and half, but alſo in quarter burgages, 
paying 1d. rent; and the committee reſolved the 
right to be in every tenant of any burgage tenement 
in fee, for lives, or ninety-nine years determinable 
on lives, or by copy of court roll, paying a 
burgage rent of 44. or 24. yearly, being reſident 


within the ſaid borough, and not N alms; 


and the Houſe agreed. 
3 1 he 


and Boroughs in general. 


The eſſect of an explanatory reſolution, made 


before the 2 Geo. II. has been brought into 
diſcuſſion before a ſelect committee, Sudbury, 
19th January, 1792-2. ** Reſolved, that the ſons 


- * * * 
14 Journ. 


of freemen, horn after their fathers were made! 


« free, and thoſe that have ſerved apprenticeſhips 


jn the borough of Sudbury, in the county of 


« Suffolk, have a right to vote in the election of 
« members to ſerve in parliament for the ſaid 
« borough, without any admiſſion in form to their 
« freedom, or taking the oath of freemen,”  At- 
terwards, 6th December, 1703, the Houſe re- 
ſolved the right to be only in the ſons of 
* freemen born after their fathers were made 
« tree, and in ſuch as have ſerved ſeven years ap- 
< prenticeſhip, or are made freemen by xederap- 
« tion. In 1775, 4 preliminary queſtion was 
made before a ſelect committee, whether this 
latter reſolution was to be conſidered as a complete 
independent reſolution, or only as explanatory of 
the former one. Many perſons who had ten- 
dered their votes for the petitioners had been re- 


jected at the election, becauſe they did not pro- 


duce evidence of their admiſſions to their freedom 
properly enrolled on ſtamps; and if the right of 
election was to be taken as declared in the reſo- 
lution of Janvary, 1702-3, no formal admiſſion 
would be neceſſary. For the petitioners it was 
contended, that the reſolution of January, 1703, 

R 3 was 


Ib. p. 245. 


2. Dougl. 
P- 133. 
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Reſolutions was merely an explanation of the former one, 


_-Etplaitied. 
— IN | 


14- Journ, | 
P-· 2444 


as to the number of years neceſſary to ſuch an 
apprenticeſhip- as would beſtow a right to vote, 
the only queſtion on the ſecond. cauſe having 


been, whether, under the firſt reſolution, thoſe who 


had ſerved five years as attornies clerks had a 
right to vote. For the fitting members, it was 


inſiſted, that the laſt was a complete independent 


reſolution, and ſo the laſt determination; that it 
had no reference to the former one} which in ex- 
planatory reſolutions there always is; and that it 


| declared the right of voting to be 'in a claſs" of 


perſons not mentioned there, viz. freemen by re- 
demption; that if the reſolution of December 
1703 is a laſt reſolution; perſons.claiming to vote 
under it muſt prove themſelves to be com- 
pletely freemen, which they cannot be without 
admiſſion, and the only legal evidence of ad- 
miſſion is the enrolment thereof on ſtamps on 


the books of the corporation. The committee, 


after having deliberated, contented themſelves 
with reſolving generally, that * the counſel” for 
<« the - petitioners ſhould produce evidence to 


* ſhew by what right the rejected perſons claim- 


« ed to vote.” Evidence was accordingly pro- 
duced, and the petitioners (Hanmer and Blake) 
declared duly elected, which, Mr. Douglas pre- 


fumes for ſtrong reaſons, was done on the 


ground that theſe rejected votes were good ones. 
6 But 
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But as they had voted at all former clections for Reſalutions, 


twenty years and upwards before: che aft election, — 


had offered to prove that they Were ; Linfitled. to 


their freedom, and demanded to be enrolled, which, 
was refuſed, it does not ſatisfactorily appear chat 
the committee proceeded at all upon the pe-. 
titioners eee the 83 r 


Nm * e ee, 


1 the 3 * of the Houſe of the — 
16th January, 1735, counſel were.“ reſtrained ed 5 
« from offering any evidence touching the lega- pa. 192. 
« lity of votes,” contrary to the laſt determination 
of the Houſe; But though evidence cannot be 
offered to contradict, it may to explain the terms 
of, a laſt determination. Whenever, therefore, 
evidence is offered, it is for the committee to 
decide whether there i 15 ſuch an ambiguity as re- 
quires ſuch explanation, and whether the pur- 
poſed ſolution of it-is conſiſtent with the, words of 
the determination itſelf. In the following caſes 
evidence was received to explain ſome pa 
ambiguities in laſt determinations. F 

Plymouth, gth June, 1660. By the, laſt deter- 8. Journ. 
mination of the Houſe concerning the right of P. 59: 
election, it was reſolyed to. be © in the mayor and ; 
<* commonalty of the {aid borough.” 15th Janu- 23. Journ. 
ary, 1739. The counſel for the petitioner inſiſted * “ “ 
that ahr word * commonalty,” in that determi- 

. R 4 nation, 


neee 
borough, excluſive of the freeholders thereof. 


7. Journ, 
p. 882. 
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The counſel for the fitting member contended, 
that it included the frecholders. Evidence was 
given on both ſides to explain the conſtruction 
of it. And on 17th January, the Houſe reſolved, 
that the word © commonalty,”” mentioned in that 
determination, extended to the freemen only- 


of the ſaid borough.” Whereupon the ſitting 
member acquainted the Houſe, he would not 
give any more trouble, and the petittoner was 


deelared tp be duly elected. In 1780, the free- 


holders again claimed to vote at an election, 
and being rejected, petitioned. At the trial in 


April, 178 1, the committee refolved, that their 
« counſel ſhould not be permitted to produce 
« evidence to contradict the reſolution of 17393 
« which was explanatory of che laſt nnn 
ce tion of 1660. | 

Bridport, ad Mar. 1762. The laſt e 
tion of the Houſe, made on the 1 2th April, 2628; 
whereby it was reſolved, that the commonalty in 
general ought to have voices in the election of 
burgeſſes, was read. The counſel for the pe- 


_ titioners inſiſted, that the word “ commonalty,”? 


in that reſolution, meant “ all thoſe who, at the 


e time of the election, and for forty days before, 


te have been houſekeepers and inhabitants, legally 
« ſettled, and not receiving alms,” The counſel 
cc for 


« for the firing member infiſte, that it meant 
« inhabitants, houſeholders paying ſeot and lot.“ 
Evidence was produced on both ſides, and the 
Houſe- reſolved, that © in the abovementioned 
« laſt reſolution the words, commonalty in ge- 
« neral,* extend only to inhabitants, W 
« paying ſcot and lot. 
Dover, 24th' Mar. 1623. It cadre by 
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GE 


the Houſe, -that “the freemen, and- free bur- 3 


ec geſſes inhabitants of Dover, ought to have 
« voice in the election of their barons.””, I2 Mar. 


32. Journ. 


1770. The committee of privileges reported, * 


that the petitioner inſiſted that non · reſident free- 
men had not a right to vote, aud that the ſitting 
member, to ſupport their right, had offered evi- 
dence of the uſage of the port at farmer elections, 
which being objected to as inadrniſſible evidence, 
the committee had reſolved to receive it; and af- 
ter it was heard, had further reſobyed, that it 
e was their opinion that the non - inhahitant iree- 
« men, as well as the inhabitant freemen, and 
free burgeſſes, had voice in W To chis 
reſolution the Houſe agreed. 

Dorcheſter, 18th Mar. 1720. The right of 
election was reſolved to be <1in the inhabitants 
« of the ſaid borough paying to church and poor, 
in reſpe& of their perſonal «ſtates ; and in 
« ſuch perfons as pay to church and poor in ro- 
« (pet? of their real eftaies within the borough.” 
In 4775, the committee, after evidence produced, 

reſolved, 
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reſolved; that purſuant to the laſt determina- 
«tion, ſuch perſons as pay to church and poor; 
ce in reſpect of their real eſtates within the ſaid 
te borough, though not inhabitants or occupiers, 
ce vyere entitled to vote. And again in 1791, 
another committee reſolved, after receiving evi- 
dence, that, purſuant to the laſt determination 


bol the Houſe of Commons,” the right of election 


ce jg in the inhabitants of the ſaid borough pay- 
<«, ing to church and poor, in reſpect of their per- 
e ſonal eſtates, and in ſuch perſons as pay to 
ee church and poor in reſpect of their real eſtates, 
< within the ſaid borough, although not inhabi- 
< tants or occupiers, and although their names = 
ce not appear upon the poor rate. ce 

New Radnor, 1 2th Nov. 1690. The ink was 
reſolved to be in the burgeſſes of Radnor, 
«'-Ryader, Knighton, Knucklas, and Keventiel 
cc only;” and in 177 5, it was contended for the 
petitioner, that the word * burgeſſes, in the 
above reſolution, which was admitted to be the 
laſt determination, meant all burgeſſes whether re- 
fident or not; and that the counſel for the ſitting 
member were precluded from going into evi- 
dence in explanation of it by the ſtanding order 


of 1735. For the ſitting member it was inſiſted, 


that the laſt determination was ambiguous, and 
that they were entitled to ſhew that the Houſe 


muſt have meant by the word © burgeſſes, the 
Zur geſſes inbabitants only, The committee were 


of 


i and Borougbs in general. 
of opinion, that they were not precluded from ſuch 
explanation by the ſtanding order of 1736 and 
by deciding ultimately in favour of the petitioner, 
muſt have adopted 22 nne mb word 
* burgeſſes.? 2! 215 46 + pal c che 
Bedford, 1775. The a variation auth 
Ape 1690, was, that the Tight.of election is 
« in the burgeſſes, freemen, and inhabitants, be- 
« ing: houſeholders of Bedford, not receiving 
« alms.“ It was contended, that the words, 
« being houſeholders of Bedford, were to be 
applied as well to burgeſſes and freemen as inbabi- 
tante, and therefore that non-reſident. burgeſſes 
and freemen were excluded from voting. But 
the committee reſolved © that the words, being 
« houſeholders of Bedford, contained in the reſolu- 
« tion of the Houſe of Commons of the lath 
c of April, 169, do not refer to the burgeſſes 
ec and freemen, but to the inhabitants only. 
And at all ſubſequent elections, non-reſident 
freemen and burgeſſes have vote. 
Newark, 1791. By the laſt; determination, 
11th Jan. 699, the right was reſolved to be in 
the mayor, aldermen, and all the inhabitants 
« who pay; or ought to pay, ſcot and lot.” The 
counſel for the petitioners delivered a ſtatement of 
the right in the words of this determination.. The 
counſel for the fitting member explained the con- 
ſtruction of it to be, © that the mayor and alder- 
c men, 
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Determina- « men, and all the inhabitants within the faid 


tions ex- 
plained. 


© borough, who, being rated to the pariſh-levies 


cor aſſeſſments, have actually paid or will pay 


« in the courſe of the collection, or are compel - 


« lable by law to pay, or are leſt out of the rate 


et by the fraud and criminal conduct of thoſe who 
* have the management of the rates, or af the 
< juſtices at the ſeſſions to which the appeal from 
the rate lies, or who, by being improperly left 
ce out of the rate, have not had time to appeal, 
* or try their appeal, before the election of 
« members to ſerve in parliament, or who have 
* come into the occupation of rateable property, 
c ſubſequent to the allowance of the rate im- 


4 mediately preceding the election, and have Bot 


* been therein inſerted, have a right to vote at 
ce the election of members to ſerve in parliament 
*« for the ſaid borough.” The committee ne- 
gatived both the ſtatements, and determined 
the right to be © in the mayor, aldermen, and 
“ all the inhabitants paying ſcot and lot within 
the ſaid borough,” and ſo reported to the 
Houſe. | 

The following is a very ſtrong wb 
the binding effect of the 2 Geo. II. upon the de- 
terminations of the Houſe; ſor even during the 


trial of a cauſe, it did not think itſelf competent 


n — of a reſolution made on a for- 
mer 


— 
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mer day, but proceeded to make an explanatory Determina- 


reſolution to reſtrain their effect. Plan, 


Bridgewater, 1ath Mat. 1769. The Houſ r 
reſolved, that © the inhabitants of the borough of 3?: Journ. 


« Bridgewater, paying ſcot and lot, have a right Ys 
« tg vote,” &c. but negatived a motion, that 
the mayor, aldermen, and capital burgeſſes, not 
being inhabitants paying ſcot and lot, have a right 
to vote. Two days afterwards, 14th Mar. the Ib. p. 313. 
Houle heard evidence to ſhew, that the words 
of the above teſolution were not meant to ex- 
tend to the inhabitants of the eaſtern and wef- 
tern diviſions of the pariſh of Bridgewater, 
and reſolved, that the inhabitants of the 
« eaſtern and weſtern diviſions of the pariſh of 
« Bridgewater have no right ro vote,” bur that 
the right of election * is ih the inhabitants of thar 
« diviſion of the faid pariſh, which is commonly 
ce called the borough, paying ſcot and lot within 
« the ſaid diviſion, and in them only.” 20 

Preſton, 18th Dec. 1661. The queſtion was, 8. Journ. 
« whether the mayor and twenty-four burgeſſes P. 33% 
* had only voices, or the inhabitants at large "_ 
and the committee reported, and the "Houſe 
agreed, that all the inhabitants of the borough had 
voices in the election. | 

At the general election in 1768, Sir Henry 3. Lud. 
Hoghton and General Burgoyne oppoſed Sir P 28. 
Peter Leicefter and Sir Frank Statidiſh, Wo 
were returned; the former petitioned againſt 

them. 
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them. The merits of the election were tried at 


the bar of the Houſe, on the 29th of Nov. 1768. 


The counſel for the then ſitting members inſiſted, 
that in the determination of the right in 1661, 
the words, all the inhabitants, mean only 
« ſuch in-burgeſſes of the laſt guild, or thoſe 
cc admitted ſince by copy of court - roll, as are in- 
tc habitants of the place.“ The counſel for the 
petitioners were heard, and propoſed to produce 


evidence, in order to ſhew that the right of elec- 


tion was in all the inhabitants, according to the 
ſaid laſt determination of the Houſe ; it was or- 
dered, that the counſel ſor the fitting members 
ſhould be directed to acquaint the Houſe with 


what they had to offer in ſupport « of their con- 
ſtruction of the words, © all the inhabitants,” i in the 


ſaid determination. The counſel for the ſitting 
members. were then heard in ſupport of their con- 
ſtruction : and having propoſed to produce evi- 
dence to ſhew that the words, © all the inhabi- 
« tants,” mentioned in the ſaid determination of 


the Houſe, mean only <« ſuch in- burgeſſes of the 


<« laſt guild, or thoſe admitted ſince by copy of 
K court- roll, as are inhabitants of the place; “ 

the queſtion was put, that the counſel for the 
ſitting member ſhould be admitted to give evi- 
Gence, as above mentioned, and negatived 183 to 
113. The counſel for the petitioners then pro- 
poſed to ſhew, that their clients had a majority 
of the inhabitants at large upon the poll, which 


Was 
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was admitted by the oppoſite party: and the 
Houſe thereupon reſolved, that the petitioners 
were duly elected. 

General Burgoyne, one of the petitioner s, after- 
wards brought an action againſt the perſon. who 
had been- mayor at the time of the eleCtion, for a 
falſe return, but the defendant had a verdict, be- 


cauſe the jury thought * had not acted ma- 


liciouſly. 

At the nel eat in 1774, Sir e 
Hoghton and General Burgoyne were returned, 
without conteſt. But the diſpute was renewed, in 
1780, by Mr. Fenton, who ſtood upon the claim 
of the in- burgeſſes inhabitants. The former 
members were returned, and Mr. Fenton peti- 
tioned the Houſe againſt the election and return 
of General Burgoyne, as did ſome of the bur- 
geſſes in his intereſt. 

Theſe petitions came on to be tried by a clect 
committee, on the 28th of March, 1781. The 
counſel for the petitioners oppoſed the reading of 
the reſolution of 18 Dec. 166 1, as the laſt deter- 
mination. of the right. But after argument, the 
committee reſolved that it ſhould be read as ſuch. 
Then the caſe being opened, and a witneſs called, 
the counſel for the petitioners propoſed to produce 
evidence, to ſhew that by the words, * all. the 
« inhabitants,” in the laſt reſolution, were meant 
9 all. the in-burgeſſes reſident, and no other Per. 

ce ſons.” 
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% ſons.” This was oppoſed on the part of the 


fitting member, and cotmſel on both ſides were 


heard upon the queſtion. The committee re- 


ſolved, that the petitioners might produce the evi- 
dence propoſed, Evidence was produced on both 


fides, and at the cloſe of the trial on the 7th of 


April, the committee refolved, & that the words, 
&* the inhabitants, in the laſt determination of the 
« Houſe of the 18th of Dec. 1661, do not mean 
te the in-burgeffes inhabitants only: in conſe- 
quence whereof they determined that John Bur- 
goyne, Eſq; was duly elected. The committee 
at the ſame time reſolved, “ that it being their 
ce opinion, that the reſolution of 18 Dec. 1661, by 


« which all the inhabitants of the borough of Preſ- 


ce ton are declared to have voices in the election, 
« jg a laſt determination, within the meaning of 
« the act 2 Geo. II.; but it being alſo the opinion 
<« of the committee, that ſuch a right of election 
* js too indefinite, 

« Reſolved, that the chairman be directed to 
« move for leave ta bring in a bill to aſcertain 
« the deſcription of inhabitants, who ſhall, for the 


“ future, have voices in the election; humbly re- 


* cotnmenting it to the Houſe, that the right be 
« confined to all in-burgeſſes reſident, and to all 
* other inhabitants houſeholders, paying ſcot and 
* jot.” 


When the chairman informed the Houſe of 
the 
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| the determination of the elecion, he Ikeniſe 9. 


reported the above reſolutions; It was then or- 


dered, that the report ſhould be taken into 


conſideration on the 1ft of May ſollowing; that 


the mibutes of the committee's proceedings 
ſhould be laid before the Houſe; and that the 


papers read in evidence before the committee 
ſhould be produced. The minutes were ac- 
cordingly preſented, and ordered to be printed. 
The ſeveral papers of evidence were likewiſe 


preſented, and ordered to lie upon the table. 
But on the iſt of May, the further conſideration 


of the report was ordered to be put off for three 
months; and in the following ſeſſion the INE 
was not refumed. 

In 1785, the caſe for the petitioners 2 
to be the ſame as had been agitated in 1781 and 


evidence was tendered for the ſame purpoſe as it 


was then produced, 
After the petitioning counſel had finiſhed open- 


ing, a requeſt was made on the other fide, that the 
' petirioners would ſtate, in writing, for the Pur- 


poſe of entering on the minutes of the committee, 
the nature of their claim, and the purpoſe for 
which they propoſed to produce the evidence in 
queſtion. This being agreed to, the following 
ſtatement was delivered to the chairman, viz. - 
The petitioners counſel offered to produce 
* the returns to parliament, made by the mayor, 
S ce bailiffs, 


Ib. p- 411. 


Ib. p. 419. 


Ib. p. 433. 


3. Lud. 
p- 228. 


plained 
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.< the carporate body, to prove that the right of 


— e voting has always been (excluſively of all other 


e144 


6 8 : cc perſons) exerciſed by, and i8 in, the in- burgeſſes 


t jnhabitants admitted at the laſt guild, or thoſe 

« by copy of court - roll admitted fince the laſt 

guild, (which deſeription includes all the mem- 

e bers of the corporation), as evidence to explain 

<« the meaning of the words, © all the WhoIs 
ce in the reſolution of 1661.“ % N [845 

The counſel for the ſitting members objected 


to the admiſſibility of this evidence, and the coun- 


ſel for the petitioners were heard in reply 
The committee, after hearing the above ar- 
guments, informed the counſel, that a motion 
' that counſel be permitted to produce evidence, to 
prove that the words, © all the inhabitants, in the 
laſt reſolution relating to the right of voting, in the 
Borough of Preſton, explained by uſage and fair con- 
ſtruction, mean the © in-burgeſſes inhabitants ad- 
« mitted at the laſt guild, or thoſe by copy of court- 
&« roll admitted ſince the laſt guild, excluſively. of. all 
other perſons, had paſſed in the negative. | 
The counſel for the petitioners hereupon in- 
formed the court, that they declined offering 
any thing further for the petitioners. 
The committee then proceeded to declare he 
Sitting members duly elected. Of which the chair- 


man 
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man informed the Houſe on the ſame day; 
April 22d. 

Ludgerſhall. The laſt determination was made 
on the 11th February, 1698, that the right of 
voting was in ſuch perſons, who have any 
ce eſtate of inheritance, or freehold, or leaſehold, 
« determinable upon life or lives, within the bo- 
« rough.” Before a ſelect committee in 1791; 
it was argued on one ſide, that the words of this 
reſolution ſo clearly meant all freeholders or 
leaſcholders as not to admit of any doubt; on 
the other ſide it was contended, that theſe words 
were ambiguous, and tendered evidence to reſtrain 
the right to the owners of ancient houſes, or' the 
ſcites of ancient houſes, and the evidence was re- 
ceived. ' The committee reſolved, © that pur- 
« ſuant to the laſt determination of the Houſe 
e of Commons, the right of voting for mem- 
« bers of parliament for the borough of Ludger- 
<« ſhall is in ſuch perſons as have any eſtate of 
« inheritance, or freehold, or leaſehold, deter- 


* minable upon life or lives, within the borough, 


« not confined to entire ancient houſes, or the 
« ſcites of ancient houſes, within the ſaid bo- 
e rough.” | 

The laſt derermingtion. on the right of voting 
for Seaford bears date 1cth Feb. 1670-1, the 
queſtion then was, © whether the right of elec- 


tion was in the bailiff, jurors, and freemen 


S 2 © only, 
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c Only, or in the populacy.” The committee re- 
ſolved, and the Houſe agreed (108 to 102) 
ce that the bailiff, jurors, and freemen, had not 
te only voices in election, but that the election 
© was in the populacy.” In the year 1761, 
(10th Dec.) it was admitted, that this was the 


laſt determination, and ſo final; but the counſel - 


for the petitioner offered to produce evidence 
to ſhew, that the words, © bailiff, jurors, and 
« freemen,” meant ſuch bailiff, Jurors, and free- 
men only as are reſident within the town and 
port, and that the word, © populacy,” meant in- 
habitants at large of the town and port of Sea- 
ford, being maſters of families, and not receiving 


alms. The production of evidence to ſhew that 


the words, © bailiff, jurors, and freemen, were to 
be taken, in ſuch a confined conſtruction was 
objected to, and the Houſe decided that ſuch 
evidence ſhould not be given. On the 11th 
Dec, the counſel for 'the petitioner produced 
evidence of uſage for the inhabitants at large to 
vote at elections, to ſupport his conſtruction of 
the word * populacy,” and to this there was no 
objection made. The counſel for the fitting 
members ſeem to have admitted that the word 
“ populacy” was of doubtful ſignification, and on 
15th Dec. produced evidence to ſhew that in 
that determination of the Houſe it meant, in- 


« habitants houſckeepers paying ſcot and lot.“ 
At 
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At length the Houſe reſolved, that in the laſt Determines 


3 . IT tions ex- 
determination of the right of election of barons — 


to ſerve in parliament for the town and port af. 
Seaford, made the 1oth Feb. 1670, reciting it, 

the word © populacy,” therein mentioned, ex- 

tended only to the inhabitants houſekeepers of. 

the ſaid town and port paying ſcot and lot. 

In 1775, the petitioners counſel inſiſted, that the 3. Dougl. 
explanatory reſolution of 1761 was inconſiſtent P35. 
with the true ſenſe of the determination in 1670, 
which, being the laſt, was final to all intents and 
purpoſes. - On the other fide it was argued, that 
the reſolution of 1761 was to be conſidered as 
forming part of the deciſion of 1670, and both 
taken together made a laſt determination final to 
all intents. The committee after deliberating for 
ſeveral hours (on the Saturday) adjourned to 
Monday (2oth Nov.) and after deliberating 
again ſome time, the following queſtion was put, 

« that the committee do permit the counſel for 
« the petitioners to produce evidence to call in 
« queſtion the reſolution of the Houſe of Com- 
* mons in 1761, touching the right of election 
e for the town and port of Seaford, by which 
« reſolution the right of voting in the ſaid town 
« and port, as in the populacy, is declared to ex- 
« tend to the inhabitants houſekeepers of the ſaid 
«town and port paying ſcot and lot, there 
c having been a previous reſolution touching the 

"ny « right 
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ce right of election made in 1670;” and it was 
reſolved in the negative. And the counſel being 
called, the chairman informed them, that the 
committee had reſolved, © that the counſel 
« ſhould not be permitted to call evidence to 
« contradict the reſolution of 1761.” 


In 1786, the ſame queſtion was renewed.” On 


one ſide it was argued, that the reſolution of 
1670 was the laſt determination before the 
2 Geo. Il. and by that ſtatute as firmly eſta- 
bliſhed as if it had been recited in it, there- 
fore the reſolution of 1761 was only the opinion 
of the Houſe, and could no more affect the 
right than the deciſion of a court of compe- 
tent juriſdiction, expreſſing the particular opinions 
of the judges. If the Houſe had the power ta 
explain laſt determinations, the act would be 
nugatory, for it would be eaſy, under pretence 
of explaining, to contradict a former deciſion ; 
that the words of the ſtatute are retroſpective 
only to determinations made before it paſſed, 
and therefore one made prior to the act cannot 
be affected by any determination made ſubſe- 
quent to it. It can at laſt only be a conſtruc- 
tion given to the words of a ſtatute, and no 
deciſion on the conſtruction of a law is as bind - 
ing as the law itſelf, On the other ſide it was 
argued, that the word populacy was ambiguous in 
the determination of 1670, and there is no way 


of 


and Borougbs in general. 


of aſcertaining its meaning, but by a ſubſequent 
deciſion, and that ſuch explanatory reſolution 
makes part of the original one; it might by poſ- 
ſibility be contrary to it, but the court will not 
ſuppoſe ſuch a caſe till it happens, and if it is 
conſiſtent, it would be wrong to doubt the au- 
thority it ſtands upon. Deference ought to be 
paid to judicial deciſions, and the reſolution of 
1761 has ſtood ever ſince, and been maintained 
by a ſelect committee. The caſe of Plymouth, 
in April 1781, was cited, and that to ſay the 
ſtatute of 2 Geo. II. was retroſpective, was too 
narrow à conſtruction of the words; for if ſo, 
there was no authority in the kingdom, after the 
act paſſed, to decide finally a queſtion upon the 
right of election in any borough, concerning 
which no deciſion had been made before. The 
act was not meant to abridge the juriſdiction 
of the Houſe in future, but to render it certain 
and concluſive. A ſubject left doubtful in a 
laſt determination made prior to the ſtatute is, as 
to that ſubject, in reſpect of the power of the 
Houſe, as if there had been no determination at 
all, and therefore the Houſe might determine it 
as a new caſe. And ſome obſervations were 
made to ſhew, that the explanation made in 
1761 was ſupported by reaſon and precedent, 
to which it was replied, that entering into ſuch 
n at all was an indirect admiſſion, 
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proprio vigore. The committee, on the day after 
the concluſion of the arguments, reſolved, © that 
te the counſel for the petitioners ſhould not be 
« permitted ta give evidence to contradict the 
et reſdlution of 1761.“ | 

In 1792; R. P.  Joddrell and J 3 
Eſqrs. were returned, and Sir G. Webſter and 
J. Tarleton, Eſq. petitioned, On the part of 
the petitioners it was contended, that the laſt 
determination of 1670 was concluſive, and eſta- 
bliſhed the right of voting in the populacy only, 
i. e. in the inhabitants houſekeepers paying ſcot 
and lot, excluſive of the corporation; and that 


the reſolution of 1761 could not vary the right 


ſo eſtabliſned, or repeal or alter the former de- 
termination. The counſel for the petitioners 


rendered evidence to ſhew, that by the uſage in 


che borough, prior to the year 1670, the mem- 
bers of the corporate body, not paying ſcor and 
lot, had no right to vote. The- counſel for the 
ficting members objected to this evidence being 
received. The petitioners counſel inſiſted, that 
the evidence was admiſſible, for its object was 
to ſhew that the true conſtruction of the deter- 
mination in 1670 was not, as contended: for on 
the other ſide, that freemen had a right to vote, 
becauſe they could not have fo decided with 
Juſtice, if che facts offered to be proved were 

; true, 


and Boroughs in general. 


1 


true, The committee were of opinion, that the — 


evidence ought to be admitted. The eounſel for . 


tions exe 


plained, . 


the petitioners, when he ſummed up the evidence 


given, contended that it had been ſhewn, that the 
original right of voting could not poſſibly have 
been in the corporation, and that thoſe who had 
the right before any. charter was granted muſt 
have been the perſons voting in 1670, (and 
cited the caſe of Saltaſh) conſequently the derer- 
mination made in that year could not be con- 
ſtrued to give a right to freemen to vote, with- 
out imputing groſs injuſtice and partiality to it. 
The Committee decided againſt the right of 
the. freemen. 

In 1795, the ſame queſtion came before a 
committee of appeal, which reported to the 
Houſe on the 19th Feb. in that year, a re- 
ſolution (conformable to the preceding de- 
ciſion) “that the right of election, according 
« as the ſame was decided by the laſt deter- 
« mination in the Houſe of Commons, on the 
ce roth February, 1670-1, is in the populacy, or, 
te acgording to the interpretation of the word 
* populacy by the reſolution of the ſaid Houſe 
«on the 15th Dec. 1761, in the inhabitants 
* houſekeepers of the ſaid town and port paying 


© {cot and lot, and in ſuch inhabitants houſe- 
e keepers only.“ 


In 
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Im the following caſes (as well as thoſe of 
Preſton in 1785, and Seaford in 1775, juſt 
cited) counſel were not allowed to produce 
evidence in explanation of the terms of a laſt de. 
termination. 


Wells, 28th Jan. 1734. One of the complaints 
in the petition was, that the mayor had admitted 
perſons to vote, who were not qualified to vote, 
in direct oppoſition to the expreſs words of the 
laſt reſolution of the Houſe of Commons. On 
the 10th Mar. 1734, as we have ſhewn before, 
an order of the Houſe for reſtraining coun- 
fel from offering evidence touching the legality 
of votes, contrary to a laſt determination, was 


made; and on the 11th Mar. this cauſe came 


on, and after the petition was read, that order 
made only the day before, probably with a view 
to this election, was read. The laft determina- 
tion of the Houſe, made on the 18th April 1729, 
was then read, by which it was reſolved, that the 
right of election © is in the mayor, maſters, zur- 
« geſſes, and freemen of the faid city, who are 


admitted to their freedom in any of the ſeven 


« companies within the ſaid city, being thereunto 
« entitled by birth, ſervitude, or marriage.” Evi- 
dence was offered in order to difqualify ſome per- 
ſons who had voted for the fitting members, “up- 


* on account of their not being legal burgeſſes of 
1 « the 


ſu] 
ele 


K 


. MV 


* ped Ly, s i 


£0. wy 9 I.” . 


| and Boroughs in general. 
« the ſaid city.” This was objected to by the 
counſel for the ſitting members, and the counſel 


for the peritioners proceeded to examine witneſſes 
concerning the uſage of the ſaid city, in reſpect to 


the admiſſion of burgeſſes and freemen, and their 


reſpective rights. The Houſe. however ordered, 
(144 te 141) “that the counſel for the fitting 


ce members be directed to proceed in their objec- 
tion to the counſel for the petitioners, pro- 
« ducing the evidence offered by them to diſ- 


« qualify ſeveral perſons, who voted for the ſitting 
« members, upon account of their not being legal 
cc burgeſſes of the city of Wells.“ Hereupon 
counſel on both ſides were heard, and then the 
Houle reſolved, (125 to 112) © that the counſel 
«© for the petitioners . be reſtrained” from giving 
te evidence; that it is a neceſſary qualification of 


* a burgeſs of the city of Wells, that ſuch per- 


© ſon, previous to his being made a burgeſs, was 


« a freeman of the faid city; admitted to his 
* freedom in one of the ſeven companies within 
e the ſaid city; entitled to ſuch freedom by 
« birth, ſervitude, or marriage.“ In the re- 
ſult, 25th Mar. the peridioners were declared duly 

elected. | e 
_ Chippenham, gth April, 1624. This is a 
borough by preſcription, and the members had 
been elected by the mayor and burgeſſes at large, 
until a charter was grantee in the 1ſt year of Q. 
| . 
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Determingy Mary, by which it was contended, that the ancient 


tions not e- 


plained. 


10. Journ, 


Pa. 037. 


right of election was altered, and confined 
to the ſelect body. The Houſe agreed with 
the report of the committee, and reſolved, * that 
« the new charter alters not the cuſtom, and that 
« the burgeſſes and freemen, more thay 1welve, have 
« voice in the election. 1ſt Dec. 1691, The 
committee reported, that the right of election, 
which was not diſputed, appeared to be in the 
occupiers of certain ancient houſes, called free 


houſes, or burgage houſes, of the names of 


which perſons, both men and women, a regiſter 
had been uſed to be kept in the ſaid town. 
22d Jan. 1691. The right of election was agreed 
to be in the poſſeſſors of the burgage houſes in- 
habiting within the ſame. 

In the conteſt for this borough in 1741, 
memorable not only becauſe carried on with 


an unuſual degree of party ſpirit on both 


ſides, but becauſe the continuance of a miniſter 
in- power depended on the event, it was not 
diſputed: that the Houſe had a power to give 
ſuch conſtruction as it thought right to the 
terms in which a laſt reſolution was couched, and 
that the words, © burgeſſes and freemen, might 
be confined to ſuch burgeſſes and freemen only 
as were inhabitants, houſeholders of ancient 
houſes. 28th Jan. 1741. For the petitioners it 
was inſiſted, that the words, © burgeſles and free- 
« men,” mentioned in the faid laſt determination 

of 
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of this Houſe, -gth April 1624, mean only ſuch 
burgeſſes and freemen as are inhabitants, houſe - 
holders of the ancient houſes called free phe 
gage houſes, within the ſaid borough. © | 
For the ſitting member it was inſiſted, a 
words, *burgeſſes and freemen;?* mentioned in 
the faid laſt determination, mean perſons poſ- 
ſeſſed of ancient burgage houſes within the ſaid 
borough. The Houſe reſolved, © that in ther laſt 


ce determination of this Houſe, of the right of 


election of members to ſerve in parliament for 
<« the borough of Chippenham, in the county of 
« Wilts, made the gth day of April, in the year 
6 1624, Which is, that the new charter alters not the 
« cuſtom, and that the burgeſſes and freemen, mare 
cc than twelve, have voices in the election; the words 
ce burgeſſes and freemen, mentioned in the ſaid reſo- 
ce lution, mean only ſuch burgeſſes and freemen 
« ; 3 are inh*bitants, houſeholders of the ancient 
© houſes called free or burgage houſes, within 
<« the ſaid borough.” This reſolution was nega- 
rived by a majority of one (236 to 235) againſt 
the petitioners, the miniſterial candidates. 

2nd Feb. « The counſel for the petitioners 
« deſired to know, what affirmative conſtruction 
ce tte Houſe would be pleaſed to make of the 
« words, © burgefles and freemen,” mentioned in 
ce the laſt determination of this Houſe, concern- 
cc ing the right of electing burgeſſes to ſerve in 
Ny parliament for the ſaid borough, the Houſe 


having 


247 


Determiga- 
tions not ex- 
plained. 
——— 


24. Journ. 


2. Dougl. 
p. 321. 
8. Journ. 


P- 255 


P- 293» 


* 


Determina - 
tions not ex- 
plained, | 
5 


27. Journ. 


Of the. Electors for. Cities 


< having determined, that the ſaid words do not 
cc mean only ſuch burgeſſes and frecmen as Are 


cc inhabitants, houſeholders of the ancient houſes 


te called free or burgage houſes, within the ſaid 


e borbugh. It was reſolved, that the counſel be 
ee now called in and directed to proceed accord- 


ec ing ao the laſt determination of this Houſe of 


ee the right; of election of members to ſerve: in 
ce patliament for the ſaid borough, made the 
40 th day of Aptil, 16 24, and according to what 


c this Houſe did reſolve on Thurſday laſt, con- 


& cerning the laſt determination,” by 241 to 225. 


The petitioners counſel examined ſome wit- 


ne ſſes, but afterwards, on this day, the Houſe was 
informed the conteſt was given up; and the 


ſitting members were declared duly elected. 
Haſlemere, 1775. The laſt determination of 
the right of election in Haſlemere was, May 


20th, 1661, in theſe words, Reſolved, that the 


« inhabitants, freeholders there, have only voice 
« jn elections.” This was explained by a reſo- 
tion of the Houſe, 24th April, 1755, by which it 
was reſolved, © that in the laſt determination of 
cc the Houſe, of the right of election of bur- 
« geſſes to ſerve in parliament for the ſaid bo- 


rough of Haſlemere, in the county of Surry, 


te made the 2cth day of May, in the year 1661, 


. « which is as followeth, viz. that the inhabitant 


« frecholders there, have only voice in election; 
« by the word * freeholders,” is meant only free- 
ce holders 
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te holders of meſſuages, lands, or tenements lying 
« within the borough and manor: of Haſlemere, 
« hether the ſame pay rent to the lord of the 
« ſaid borough and manor or not, excluſive of 
« any lands or tenements which are or have 
< been parcel of the waſte ground of the ſaid 
«© borough and manor, or any meſſuages or 
« buildings which are or ſhall be ſtanding or 
« being thereon.“ The: counſel for the peti- 
tioners tendered evidence to ſhew, that only per- 
ſons paying, or who from their tenures were 
liable to pay a rent to the lord, have a right to 
vote. This was objected to, and the committee, 
after hearing arguments on both ſides, re- 
ſolved, © that the counſel for the petitioners 
« ſhould not be admitted to produce evidence, 
ce tending to ſhew that only perſons paying or 
< liable to pay a rent to the lord have a right 
« to vote.“ 

In this caſe, it was the adore of. both the 
contending parties to afſume, that the expla- 
natory reſolution of 1755 was concluſive, and 
therefore the queſtion, as to the production of 
evidence, was argued wen that admiſſion by 
mutual conſent. 

Peterborough, 13th May, 17 283 the right of 
voting was reſolved to be“ in the inhabitants 
<« within the precincts of the minſter there, being 
« houſeholders not receiving alms, and in other 
<« the inhabitants within the ſaid city, paying — 

an 
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< and lot.” In 1775, for the petitioner, evidence 
was offered to ſhew, that ſame perſons who had 
voted as inhabitants of the city, without the 
precincts of the minſter, were not houſeholders, 
and conſequently, as was contended; not entitled 
to vote by the above laſt determination; this 
evidence was objected to, and the queſtion, 
whether at was neceſſary that ſuch perſons ſhould 
be houſeholders was argued on both ſides. For 
the petitioner it was inſiſted, that the qualifica- 
tion of being houſebolders extended to both clauſes 
of the ſentence, and if it did not, yet that the 
deſcription of © an inhabitant paying ſcot and 
lot“ neceſſarily implied that fuch an inhabitant 
muſt be a houſeholder, and if not, the terms of 
the reſolution might be explained by the uſage of 
the place. On the other ſide it was ſaid, there 
could be no uſage upon the ſubject, for there 
had been only one conteſted election ſince the 
determination; that the words are plain and un- 
equivocal, and the grammatical conſtruction of 
the ſentence. will not allow the carrying the 
words, “ being houſeholders,” forward to the 
ſecond member of the ſentence ; that being in- 
habitants paying ſcot and lot does not imply 
that they are alſo houſeholders. After deliberating 


a conſiderable time, the committee came to the 


following reſolution : & the committee are of opi- 
ce nion that the word * houſeholders,” in the re- 
« ſolution of the Houſe of Commons of 13th 


* | ec May, 


end Boroughs in general. | | 25 I 
ee May, 1728, relates to the inhabitants within Determina- 


« the precincts of the minſter only, and not to he 

© other the inhabitants within the ſaid city paying 

« ſcot and lot.” The counſel for the petitioners 

obſerved, that by this reſolution they were not 

expreſsly reſtrained from ſhewing from uſage, 

that the claſs of voters deſcribed by the words, 

« other the inhabitants within the ſaid city paying 

« ſcot and lot muſt be houſeholders.” The 

chairman ſaid, '** that the committee had not 

te mentioned any thing to that purpoſe in their 

cc reſolution, but that they had fully conſidered 

< the queſtion, and that if deſired by the counſel, 

ce they would come to a ſpecial reſolution upon 

« jt,” But this was not inſiſted upon, | | 
Horſham, 1792. The laſt determination re- , Fraſer, {x 

ſpecting the right of election was on the 16th June, P- 3: S 

1715, declaring it to be“ in all ſuch perſons as 18. Journ. 

« have an eſtate of inheritance, or for life, in bur- P. 7 

« oage houſes or burgage lands, lying within the 

« ſaid borough.” At the election in 1790, the 

returning officers had rejected all perſons falling 

within this deſcription, who had not been pre- 

ſented by the homage at the court baron, and 

admitted by the ſteward of the borough, before 

they came to vote. Before the committee, the 

counſel for the petitioners contended, that the 

reſolution of 1715 was unambiguous, and too | 

plain to be miſunderſtood, more eſpecially as by 
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a reference to the Journals ,it appears, that the 
very queſtion now meant to be agitated was then 
decided, and therefore that it would be unneceſ- 
ſary for the committee to call for ſtatements of 
the right of election. The committee deliberated, 
and acquainted the counſel by their chairman, 
er that in this ſtate of the caſe they required, that 
c the counſel for the fitting members ſhould ſtate 
ce whether they could raiſe ſuch a doubt reſpecting 
te the determination of the Houſe upon the right 
ce of election being a laſt determination, within 
ce the meaning of the act of parliament, as will 
e enable the committee to call upon the parties 
« to deliver in ſtatements of the rights of elec- 
« tion for which they reſpectively contend.” 
Upon this the counſel for the ſitting members 
inſiſted, that the words of the reſolution were 
ambiguous, and contended that no perſon could 
have a right to vote as a corporator of this 
borough, except he had as complete an inveſtiture 
of that right as would enable him to defend it 
againſt a proceſs in quo warranto; that they were 
entitled to give an explanatory conſtruction of 
the determination by evidence of the conſtant 
uſage, both before and ſince that reſolution 
and if the proceedings in 1715 were to be ad- 
verted to, there was no certainty of the deciſion 
being on the ground contended for by the other 
fide, The counſel for the petitioners were alſo 

heard, 
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heard; and at length the committee reſolved, 
« that the counſel for the ſitting member be not 
permitted to ſhew by evidence, that it is ne- 
« ceſſary that perſons having an eſtate of inhe- 
« ritance, or for life, in burgage houſes or bur- 
« gage lands, lying within the borough of Hor- 
« ſham, ſhould be preſented to or admitted at 
& the lord's court, in order to be qualified to 
« give their votes at the election of members to 
« ſerve in parliament. for the faid borough. 7 
The counſel for the ſitting members were after- 
wards interrupted by the other fide in their croſs. 
examination of a witneſs, which was conducted 
with a view to ſhew that Horſham was not a 
pure burgage tenure, like Downton and Clithero, 
where it was underſtood an unity of tenement 
was neceſſary to be proved, and the doctrine of 
occaſionality did not apply to conveyances of the 
burgages, but reſembled more Oakhampton, and 
was a burgage tenure borough in the common 
ſenſe of every ancient burgage or ſocage bo- 


rough, The committee reſolved, © that it is 


e not competent to the counſel of the fitting 
© members to offer evidence to ſhew that the 


pearing to the committee to be contrary to 
the laſt reſolution of the Houſe of Commons, 
which declares it to be in burgage houſes or 
burgage lands.“ 


T 2 3 


right of voting is in freebold property, it ap- 
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It cannot have eſcaped the notice of the 
reader, that the deciſions upon the admifibility 
of evidence to explain laſt determinations have 
been contradictory, and that there has been a 
variance of opinion even reſpecting the ſame re- 
ſolutions, For this reafon I have thought it my 
duty to give the deciſions themſelves, and leave 
every one to make his own comments. A 

How far the explanatory reſolutions, made 
ſince the 2 Geo. 11. ſhall be binding and con- 
cluſive as laſt determinations, is certainly a queſ- 
tion of conſiderable importance, and the obſerva- 
tions made upon this ſubject by Mr. Douglas 
and Mr. Luders ſhew of conſiderable difficulty 
alſo. For it may be argued on the one hand, 
that if they are not concluſive, the right of 
voting in all thoſe boroughs, concerning which 
there are reſolutions made prior to that act, 
careleſsly or imperfectly drawn up, can never be 
ſettled by any juriſdiction now exiſting, but muſt 
remain for ever liable to diſpute, and fo the 
object of this part of the ſtatute be gefeated; on 
the other, that the Houſe might, whilſt it retained 
the power, by putting a ſtrained conſtruction on 
the clear and unambiguous words of any entry, 
evade or render nugatory all the ſalutary pro- 
viſions of the ſtatutes. That there might have 
been ſome danger of this happening will not be 
diſputed, and the foregoing caſes cannot be pe- 

ruled 


th 


and Borougbs in general. 


ruſed without regret, that the determinations of Of explana- 


the ſelect committees have not been more con- 
ſiſtent and uniform. 

Mr. Douglas ſays, perhaps the utmoſt 
« weight that ought to be given to a refolution 
« explaining” words of a laſt determination, 1s 
that which would be given in Weſtminſter 
« Hall to the deciſion of a court of law, inter- 
te preting doubtful words in an act of parliament. 
« Such explanatory deciſion, if made on due 
ce deliberation, and not incongruous or re- 
« pugnant, would be held to be binding in ſub- 
« ſequent caſes.” Mr. Luders cites, and anxi- 


ouſly ſupports this opinion. The practice before 


the election tribunal has varied, and (without 
mentioning Haſlemere, where from the conſent 
of parties the queſtion did not ariſe) we may re- 
fer to the before cited caſes of Plymouth, Preſton 
in 1780, Seaford in 1775 and 1786, and Horſham, 


in which it was held, that explanatory reſolutions 


ſhould not be contradicted; and thoſe of Dor- 
cheſter, Pontefract, and Preſton in 1784, where 
evidence was received for that purpoſe. 

A doubt therefore may ariſe, whether the deci- 
ſions in the caſes of Dorcheſter and Ludgerſhall 
in 1791, and Seaford in 1795, by ſelect com- 
mittees, are final and concluſive on the right of 
voting by virtue of the 28 Geo. III. c. 52. and 
to be ranked among laſt determinations; for 
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2986 Of the Eleftors for due Se. 
Of explana- in theſe cafes the committees were called upon, 
tory reſolu- 


not to make original reſolutions on diſputed 


k—— Tights of voting, but ſolely to explain the terms 


of former deciſions, expreſsly recogniſed in their 
own proceedings, as having ſettled thoſe rights, 
and as being the foundation of the claims con- 
teſted before them; for the reſolutions of the 
Dorcheſter and Ludgerſhall committees purport to 
be made © in purſuance to the laſt determination 
«© of the Houſe of Commons,” and of the Sea- 
ford committee declares © the right of election 
* according as the ſame was decided by the laſt 
« determination in the Houſe of Commons on the 
ce 19th of February 1670-1, The ſame obſerva- 
tion applies in another way to the cafe of Ponte- 
fract in 1791, for there the queſtion upon the right 
of voting neceſſarily came before that committee, 


as it had done before others, incumbered with a 


ſort of plea in abatement to its juriſdiction, 
which depended upon a previous inquiry, whe- 
ther the entry in the Journals of 1624 was a 
laſt determination; and if it was, the ſelect 
committee exceeded their powers when they took 
upon themſelves to make an original reſolution 
concerning a right, which had been finally de- 
cided long before, 


CHAP, 


Of Elefors in Right of Tenure, 


CHAT 


OF ELECTORS IN RIGHT OF TENURE, AND HEREIN 
OF BURGAGE TENANTS, FREEHOLDERS, LEASE= 
HOLDERS, AND COPYHOLDERS., 


N the books of the ancient common law, 

there are no traces of any peculiar privileges 
annexed to burgage tenements, concerning their 
being repreſented in parhament. Tenure by 
burgage, ſays Littleton, “ is where an ancient 
« borough is, of which the king is lord, and 
* they that have tenements within the borough 
ce hold of the king their tenements; that every 
« tenant for his - tenement ought to pay to the 
ce king certain rent by year, &c. and ſuch te- 
« nure is but tenure in ſocage.“ And he fur- 
ther ſays, “ and the ſame manner is where ano- 
« ther lord ſpiritual or temporal is lord of ſuch 
« a borough,” &c. This tenure, which could 
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tenure, 


Sea. 162. 


SeR. 163, 


Cro. El. 


only exiſt in boroughs, then, © is but tenure in P. 120. 


«« ſocage,” and as ſuch it was liable, before 
the 12 Car, II. c. 24. to pay aid unto the king 
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Of Elkefors in Right of Temerd, 


to make his eldeſt ſon a knight; and in the 
7 Ed. IV. it was determined, that the king had 
no right to the guardianſhip of the infant heir of 
a ee tenant, “ for tenure in burgage is 
% common ſocage, it is a tenure as of a city, 


c town, or borough,” «© Socage,” ſays Sir James 


Ley, © is either in capzte or common ſocage; 
common ſocage is either of the king, as of 
6 fore honour, caſtle, or manor, which are ſpe- 
« gies of ancient demeſne, and burgage of the 
5% king, or ſocage of common perſon.” «© Here 
« we have an inſtance,” as Mr. Juſtice Black- 
ſtone is naturally led to remark, „ where a te- 


. nure is confefledly in ſocage, and yet could 


* not poſſibly ever have been held by plongh 
ce ſervice, ſince the tenants muſt have been ci- 
ce tizens. or burghers, the ſituation frequently 
© a walled town, the tenement a ſingle houte; 
tc ſo that none of the owners was probably 
& maſter of a plough, or was able to uſe one if he 
© had it.” The word © ſocage“ is manifeſtly 
derived from the Saxon word /cr, about the ſig- 
nification of which, as applied to the preſent 
ſubject, etymologiſts have been much divided. 
T think it would not be difficult to ſhew, but the 
diſcuſſion would be miſplaced here, that the 
word /c, in its genuine ſignification, always 
means ſuit to a court, and ſocage tenure, te- 
nure by Tuit to a court. This ſuit which was a 
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Of Eleftors in Right of Tenure. 


principal ſource of revenue to the lord, was, 
among all the feudal nations, originally connected 
with military ſervices, and vaſſals not only ranged 
themſelves under the banners of their chiefs in 
time of war, but were bound to attend their 
courts in time of peace; and from this latter cir- 
cumſtance, even military tenants might obtain 
the denomination. In proceſs of time, perſons 
of this deſcription might-commute the obligation 
to ſerve in war, in whole or in part, into the 
payment of an annual ſum of money, and this 
rent, with their attendance on the lord's court, 
become the principal remaining incidents of their 
tenure, and even theſe might afterwards be given 
up, and nothing left of the tenure but the 
name, | 


In moſt, if not in every one of the burgage te- 
nure boroughs, there will be found traces of a court 
of ſome deſcription, through which the lord, in 
feudal times, adminiſtered juſtice to his vaſſals, and 
at which all his burgage tenants were bound ori- 
ginally to attend as ſuitors. The incidents of their 
tenure, in other reſpects varied in almoſt every 
poſſible way that the neceſſities or caprice of man- 
kind could invent: ſome of them were bound 
not to change their lord without his permiſſion, 
others might change their lord whenever they 
pleaſed; ſome owed ſocam, ſaccam, et conſuetudinem 
to the king, while others in the fame town (as 


Norwich 
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Incidents of Norwich for inſtance) owed ſocam, ſaccam, et com- 


mendationem to à ſubject; ſome paid forſeitures 


por crimes or heriots, beſides the payment of 


their rents, others a certain ſum for all con- 
ſuetudines, as 104. 5 d. or 1d. annually, for 
every houſe ; ſome holding under ſubjects, paid 
the gablum, or geldum, with the conſuerudines, to the 
king, &c. In ſhort, their ſituation ſeems in no 
reſpect to have diftered from that of common 
ſocmen, and like them they ſometimes had per- 
ſons of bale. condition under them, to aſſiſt 
in the cultivation of their lands, lying within or 
without the borough, 

The nature of this tenure will be illuſtrated by 
a reference to the proceedings reſpecting ſome of 
the boroughs, where the right of voting 1s con- 
fined to it; and from them we may gather, that 
the paying of a certain cent, reliefs, and fines, on 
alienation, and doing fealty and ſuit at the lord's 
courts, were its 4/ual incidents. 

Knareſborough, 21 Mar. 1688, The bo- 
rougkmen unanimouſly choſe one member. The 
queſtion was between Lord Viſcount Latimer, 
who was choſen by the majority of the ancient 
and new voters together, and Thomas Fawkes, 
Eſq; who had been choſen by the majority of the 
ancient voters, who had been {worn 1n court, and 
relieved for their borough houſes, according to the 
cuſtom of the ſaid borough. The death of Lord 


Latimer 


Of Electors in Right of Tenure. 


Latimer ſeems to have prevented the committee 
from coming to a regular deciſion, but they re- 
ſolved Mr. Fawkes to be duly elected, and the 
Houſe agreed. 

In the Downton caſe in 1775, there being no 
determination of the Houſe of Commons on the 
right of election, the counſel for the fitting mem- 
bers would not admit any general rule as to the 
right of voting. But both ſides, in their argu- 
ments, conſidered it to be © in perſons having 
« a freehold intereſt in burgage tenements 
« holden by a certain rent, fealty, and ſuit of court, 
6e of the Biſpop of Wincheſter, who is lord of the 
« borough, and paying reliefs on deſcent, and fines 
ce on alienation.” | 

At Saltaſh, where, without any expreſs charter 
of incorporation, the town was under the govern- 

ment of a mayor, the juries at the law courts (as 
was uſual in many parts of the kingdom) were 
accuſtomed to make by-laws. One by-law, 
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1. Dougl. p. 
208. 


2 Lud. 
p- 123. 


made * at a law court holden the Monday next Ib. p. 125. 


« after Saint Faythes day, to weit the Xth day 
« of October & in the 17th yeere of the reign 
* of” Queen Elizabeth (1575) ſhews the ſitua- 
tion of the burgage tenants very ſtrongly. © Alſo 
« yt ys inacted that wo pſen or pſons ſhall enjoy 
e any of the libtyes of the towne, except he have 


ce lande or tenemt. weib. in this towne in fee to 


** him & hys heyers for ev', And that they and 
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c eyre of them beare yerely off heigh rent to this 
e towne 34. at the leaſt, & allo to paye unto the 
© towne all ſuch cuſtomes ſwytes, & ſerviſe as 
te to the ſame app'teyneth And alwayes to paye 
© toward the newe making of the paſſage bote as 
« of old time hath bin accuſtomed to be paid 
« or ells not to be paſſage free, & 79 pay for à re- 
« lief ©. 2, 6. whethr. yt be a wholle burgage or 
te half a burgage; & to ſerve at three lawe courts 
e there by the yere, & 10 doe his fealty at the next 
* court next after he is fownde tennte & to pay 
ce for his fealty o VIIId. whereoff to the ſtew- 


c ard HII% and to the comon box IIIId.“ 


It muſt be admitted, that the payment of a 
certain annual rent, or the performance of thoſe 


ſervices which have been the uſual incidents of this 


tenure from time immemorial, are circumſtances 
to prove its modern exiſtence. Thus in the fol- 
lowing caſe, the payment of ancient burgage 
rents-was deemed material to eſtabliſh the right of 
boroughs, which had long diſcontinued, to be 
reſtored to the privilege of ſending repreſenta- 
tives to parliament. | 

Miiborne Port, and Weobly, 1 May, 1628. It 
appears by Mr. Hackwill's report from the com- 
mittee for elections, that theſe boroughs had ſent 


members to parliament in the 26th and 28th years 
of Edward the Iſt, but there was no evidence of 
their having ſent any ſince. The committee were 


of 


Of EleBors in Right of Tenure. 


of opinion, that every ancierit borough ought to 
ſend burgeſſes by the writ, giving as a reaſon 
alſo, that an aricient borough is to pay tenths, not 
. fifteenths. That theſe were ancient boroughs, 
which was inferred from the bounds of theſe 
towns being like of ancient boroughs,” and from 
their paying burgage rents. That they ought to 
ſend burgeſſes, and that the long diſcontinuance 
was no loſs of it; for this was “ no franchiſe 
« which may be loſt, but a ſervice pro bono pub. 
« lic.” Upon queſtion upon each borough ſepa- 
rately, it was reſolved by the Houſe, that it 
« was an ancient borough, and ſent burgeſſes to 
« the parliament, and ought now to be reftored 


« to that right of ſending burgeſſes to parli- 


* ament,” and warrants ordered to iſſue un- 


der the ſpeaker's hand, for writs to be made 


out accordingly. 
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But the payment of rent, or the performance of 


any particular duty or ſervice, was not anciently 
a neceſſary incident to, or a diſtinguiſhing cha- 
ract eriſtic of burgage tenure, For in Dooms- 
day book are many inſtances of burgage tenants, 
who owed no ſervices, and paid no rents to any 
lord. Thus in Huntingdon, de his habebat Sanc- 
tus Benedictus de Rameſey XXII. burgenſes T. R. E. 
Duo ex his fuere quieti ab omnibus conſuetudinibus 
S XXX. reddidere quiſque X. denar. per annum. 
In Hertford ſeveral houſes are mentioned, gue 

| | aullam 


Doomid. 
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Ib. p. 132. 
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Rent and ſer- 
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2. Lud. | 
p. 176. 197. 


2. Fraſer. 


p- 82. 


Ib. p. 119. 


Right of vot- 
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Of Eleftors in Right of L. enures 


nullam conſuetudinem reddiderunt niſi geldum regis 
quando colligebatur. And in Warwick were bur- 


geſſes, who had all the feudal rights of * over 
| their own tenements, 


If then neither rent nor ſervices were of the 
eſſence of this tenure, it might be juſtly argued 
in the Saltaſh caſe, in 1785, that if the freeholders 
of burgage tenements there had ever enjoyed the 
right of clecting members, it could never be loſt; 
the deſtruction or loſs of the rents and ſervices, 
whether by non - claim, or releaſe of the lord, 
could not deſtroy the effect of the tenure, or the 
right of the tenants. The right, it was ſaid, could 
neither be loſt by alienation nor renunciation of 
the tenant, nor length of time. 

In the Horſham caſe, 1792, the irregularity 
of the rent was received as one circumſtance to 
diſprove the identity of the tenement for which 
the vote was claimed; and in the caſes of Philip 
Humphreys, becauſe the boundaries could not 
be traced, and the ſame ancient rent had not 
been uniformly paid, the vote was only {lightly 
inſiſted on; but in the caſe of William Hardes, 
where the rent had varied, but the identity of the 
premiſes was ſatisfactorily proved by the boun- 
daries, the vote was held good. 


Lord Chief Juſtice Holt, giving judgment in 
the great caie of Aſhby and White, ſtated that 
the 


Of Eletors in Right of Tenure. 


the right of voting for burgage tenements exiſted, Right of vote 


whether a town was incorporated or not, as Je- 

longing to the land, while all other rights, whethet 
by preſcription or charter, were only perſonal; 
the right of the inheritance of that right being 
given to the corporation, and the perſonal exer- 
ciſe of it only given to the voter. This obſer- 
vation on the nature of this right does not go 
the length of aſſerting, that it is attached 
to any particular indiviſible portion of land ; 

and in any other ſenſe it may be applied with 
equal truth to the general right of freeholders 
to vote for counties. In both caſes it is the land 
to which the vote belongs, and in truth (on the 
genuine principles of the ancient conſtitution of 
England) it is the land, not the owner or occupier, 
which is repreſented. This judgment has been 
ſo often cited, and, it may be added, ſo often miſ- 
conſtrued, that I give, in the words of the reporter 
of higheſt authority, that part which is more im- 
mediately connected with the preſent ſubject. 
© The elections of knights,“ ſaid Lord Holt, 
ce belongs to the frecholders of the counties, and 
« it is an original right veſted in and inſeparable 
« from the freehold, and can no more be ſevered 
«© from their freehold, than the freehold itſelf can 
ce be taken away. Before the ſtatute of the. 
« Hen, VI. c. 7. any man that had a freehold, 


« though never ſo ſmall, had a right of voting, 


« but 
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Right of vot- but by that ſtatute the right of election is con- 
ing annexed. < fined to ſuch perſons as have lands or tene- 
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ments to the yearly value of forty ſhillings at 
leaſt ; becauſe, as the ſtatute ſays, of the tu- 
mults and diſorders which happened at elec- 
tions, by the exceſſive and outragious number 


of electors; but ſtill the right of election is as an 


original right incident to, and inſeparable from 
the freehold. As for citizens and burgeſſes, they 
depend on the ſame right as the knights of ſhires, 
and differ only as to the tenure, but the right 
and manner of their election is on the ſame 
foundation; now boroughs are of two ſorts, 
firſt, where the electors give their voices by 
reaſon of their burgerſhip, or, ſecondly, - by 
reaſon of their being members of the corpo- 
ration. Littleton, in his chapter of tenure in 
burgage, 162. C. L. 108. 5. 109. ſays, ſemure in 
burgage is where an ancient borough is, of the 
which the king is lord, of whom the tenants hold 
by certain rent, and it is but a tenure in ſocage. 
And ſect. 164, he ſays, and it is to wit, that the 
ancient towns called boroughs be the maſt ancient 
towns that be within England, and are called bo- 


roughs, becauſe of them came burgeſſes to parlia- 


nent. So that the tenure of burgage is from 
the antiquity, and their tenure in ſocage is the 
reaſon of their eſtate, and e right election is 
annexed to their eftate, So that it is part of the 

3 ce conſtitution 
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te conſtitution of England, that theſe: boroughs Right of vo. 


ce ſhall ele& members to ferve in parliament, 
« whether they be boroughs corporate or not 
« corporate, and in that caſe the right of elettion is 
« 4 privilege annexed to the burgage land, and is, 
« os I may properly call it, à real privilege. But 
« the ſecond ſort is, where a corporation is eres 
« ated by charter, or by preſcription, and the 
« members of the corporation, as ſuch, chuſe 
« burgeſſes to ſerve in parliament. The firſt. ſort 
« habe a right of ebuſing burgeſſes as a real right, 
« bat here, in this laſt caſe, it is a perſonal right, 
« and not & real one, and is exerciſed in ſuch 
« manner as the charter or cuſtom: preſcribes, 
« and the inheritance of this right, or the right e 
« election atfelf, is in the whole body politic, but 

« the exerciſe and enjoyment of this right: 1 is in 
te the particular members.” 

Here Lord Holt afferts, there is a right of 
voting annexed to the ſoil as a real privilege; not 
of every burgage tenement, but of ſuch as hap- 
pen to be ſituated within certain boroughs, ſend- 
ing members to ſerve in parliament. His words 
muſt be underſtood in this reſtrained ſenſe; 
for if the right of voting was an indiſpenſible in- 
cident of the tenure, and annexed to the foil 
of every burgage, the conſequence muſt be, that 
no tenement could be now left unrepreſented. 

But there are many towns, ſending no repre- 
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ſentatives to parliament, in which burgages have 
exiſted from time immemorial, and boroughs re- 
preſented in parliament, in which are burgage 
tenements (a), whoſe owners or occupiers have 
not, as ſuch, the privilege of voting. It is pro- 
bable that no diſtinction was alluded to be- 
tween tenants in burgage and other tenants, 
but between tenants of every deſcription, and 
perſons claiming. to vote by virtue of corporate 
franchiſes. The caſe under conſideration led only 
to the diſcuſſion of the rights of voters for bo- 
roughs, and Lord Holt contraſts the burgage 
tenure right only with that derived from cor- 
Porations, as if anxious to ſhew it was not derived 
from any corporate franchiſe. His opinion, how- 
ever, may be cited in proof of the antiquity of 
this ſpecies of tenure, and in favour of my con- 
jecture, that its privilege was the parent ſtock of 


moſt, if not all, of the rights now exiſting, He 


was led into this train of reaſoning by the dif- 
cuſſion of the plaintiff's claim, founded on his be- 
ing a houſeholder only, within the borough of 


Ayleſbury, and his arguments would have been 


wholly irrelevant, unleſs he had conceived that 

the right of voting, except where there is a char- 

ter to ſupport 1t, muſt be deduced from tenure. 
The right of voting has you ſo currently con- 


. (4) As at Abingdon, Aldborough, Liverpool, London, 
. Steyning, Cambridge, Carliſle, and other places, 


ſidered 
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ſidered as annexed to a. burgage tenement, that 
it has been enumerated among its appurtenances 
in a conveyance. In the year 1740, William 
Waterton conveyed premiſes in Horſham to 
Lord Viſcount Irwin by the following deſcrip- 
tion; © all that part of a meſſuage or tenement, 
garden and backſide, together with the vote. and 
« other privileges and appurtenances to the ſame be- 
« longing, be ing burgage tenure, commonly call- 
< ed, Nee 


It 1s hardly neceſſary to obſerve, that the right 
of voting is not confined to burgage houſes, but 
that the tenements which give the privilege fre- 
quently conſiſt wholly or in part of lande. Refer- 


ence may be made (among others) to Aſhburton, 


Clithero, Newton, Petersfield, Whitchurch; and 
Old Sarum, where it is aſſerted there is not a ſin- 
gle houſe now ſtanding. 


This ſtriking peculiarity in the law of parlia- 
ment, by which the right of voting is ſuppoſed to 
be annexed to a particular tenement, has induced 
me to diſtinguiſh burgage tenants from ordinary 
freeholders and leaſeholders, who differ from each 
other only in the intereſt they have in their reſpec- 
tive eſtates, and reſerve them for diſtinct conſi- 
deration; and for the ſame reaſon I have been in- 
duced to arrange Weobly, Bramber, and Peters- 


held, ** the right of voting is confined to 
U 2 freebolders, 
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10. Journ. 


P. 550. 


12. Journ. 
p- 404. 


22. Journ. 
p. 769. 
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Arrangement freebolders, or inhabitants of particular eſtates, among 
the acknowledged burgage tenure boroughs. 


Weobly, 12 Nov. 1691, There was a double 
return, one made by the conſtable and ſeveral 
other $urgeſſes, another by ſeveral other Sur geſſes. 

Weobly, 13 Jan. 1698. The right of election 


was agreed to be in the inhabitants of houſes of 


205. per ann. rent, and allo paying ſcot and lot. 

Weobly, 3d Mar. 1736. For the petitioner 
it was alledged, that Weobly was an ancient bo- 
rough by preſcription; that the two conſtables 
were the returning officers ; and that the right of 
election was in the inhabitants of the ancient 
vote-houſes of 205. per annum value, or more, 
reſiding in the borough forty days before the 
election, and paying ſcot and lot, and alſo in the 
owners of ancient vote-houſes not inhabited, ſuch 


owners paying ſcot and lot. 
It was inſiſted on the other ſide, that the right 


of election was in the inhabitants of houſes of 


205. per annum _ or more, paying ſcot and 
lot. 

Evidence was i by the petitioner, but 
none on the other ſide, and the committee re- 
ſolved, and the Houfe agreed, „that the right 
ce of election was in the inhabitants of the ancient 
ce vote-houſes of 205. per annum value, and up- 
« wards, refiding in the ſaid houſes forty days before 
ce the day election, and paying ſcot and lot, and 

* allo 
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« alſo in the owners of ſuch ancient vote-houſes, 
« paying ſcot and lot, who ſhould be refident in 
« ſuch houſes at the time of the elefHion.” In this 
caſe evidence was received, that in this borough 
reſidence only the night before the election was 
ſufficient to give a vote. 

Bramber, 18th June, 1703. The right was 
agreed to be in the perſons inhabiting in ancient 
houſes, or in houſes built on ancient foundations, 
paying ſcot and lot; and the election being de- 
clared void, and a petition preſented againſt the 
ſecond election, the right was again agreed, 1oth 
Mar. 1703, to be as before ſtated; and again, 1ſt 
June, 1715, agreed; and that this is a borough by 
preſcription. 

Petersfield, gth May, 1727. The petitioner 
alledged, that this is a borough by preſcription, 
and that the right of election is in ſuch only as 
have frecholds within the borough, in lands, or 
in ancient dwelling-houſes, or ſhambles, or dwell- 
ing-houſes built upon ancient foundations, On 
the other ade the right was alledged to be in the 
freeholders in general, without any diſtinction of 
ancient houſes, or houſes built upon ancient 
foundations. The committee reſolved the 
right to be in the freeholders of lands, or an- 
cient dwelling-houſes, or ſhambles, or dwelling- 
houſes or ſhambles built, upon ancient foun- 
dations, within the . borough, and the Houſe 

4 agreed. 


14. Journ. p. 
286. 
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Arrangement agreed. One point in diſpute was, whether per- 


of boroughs. 


2 


Namber of 
burgage 
tenure bo- 
roughs. 

1. Dougl. 


p. 224. 


ſons had a right to vote for quit rents. Twenty- 
three of the fitting members votes were ob- 
jected to as ſplit votes ſince 1695, four of them 
voting under conveyances dated in the September, 
October, November, and December preceding. 


The petitioner objected to one hundred and eleven 


of the petitioners votes, ninety- four as ſplit for 


this election, which came on 27th Jan. 1726, and 


eleven of them had voted under' conveyances 
made in September, October, November, and De- 
cember, and no leſs than ſixty- five under convey- 
ances made in January. The petitioners counſel 
inſiſted, in ſupport of theſe votes, that all convey- 
ance of freehold at any time before the election, 
gave good votes. The committee reſolved, that 
the ſitting member was duly elected, but the 
Houſe diſagreed, and reſolved the petitioner was 
duly elected, thereby deciding in effect, as far as 
can be gathered from the report of the evidence, 
contrary to the opinion of the committee, that 
conveyances of freehold, made at any rune before 
the election, entitled to vote. 


It was faid in the Downton caſe in 1775, that 


_ © there are about twenty. nine burgage tenure bo- 


« roughs in England.” Since that time, ſome 
changes have taken place, particularly Saltaſh 
has been reſtored to its place among the burgage 


, tenure 


laſt r 


Net. 
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tenure boroughs, and it may be aſſerted that 
Pontefract has been taken from them; but whe- 
ther the late deciſions have the effect of a-laſt 
determination may be hereafter diſputed. Both 
ſides, however, acquieſcing under them, for the 
preſent, it is omitted in the enſuing lift. The 
following liſt of cities and boroughs; in which 
burgage tenants are ſuppoſed to have either an 


excluſive or concurrent right to vote, has not 


been made without much trouble ; but I dare not 
preſume that it is perfectly accurate in all re- 
ſpects; and in particular it -muſt be remem- 
bered, that where there has been no laſt deter- 


mination to bind the right, it may in ſome caſes 
be ſtil} fluctuating. | 


Appleby. (a) 7 
Aſhburton, 26th Feb. 1707. 

3 17th Mar. 1710. 
Beeralſton, th June, 1721. 
Bletchingley, - - 22d Mar. 1623. 
Boroughbridge. ( 

Bramber. = = 


(% Where the names are printed in Italics, there are no 
laſt reſolutions, but only the agreements of candidates. 


% Willis ſays, the right here 1 is in the burgage holders. 
Net. Parl. vol. 3. p. 68. 


34 Caſtle 
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- Caſtle Riſing, (4) | x 
. Glithero, - = 4th Feb. 1661. 
Cockermouth. (4) 
10. Downon. | 
Eaſt Grinſtead, - gth Jan. 1695. 
Great Bedwin, + 922d Dee, 1707. 
Heyteſbury. (c) | | 
Horſham, - = . 16th June, 1715. 
Knareſborough. | 
Litchfield, - - 10th Dee. 1718. 
Midhurſt. (4) 
Newton, Lane. (e) "Pp 
Newtoun, Hants, - 22d April, 1729. 
20, North Allerton, ()) 
Old Sarum, - 14th Mar, 1688. 


(a) Willis ſays, „the members are choſen by the free 
« burgeſles, in number about fifty, divers of which live at a 
« diſtance, there being only thirty-two houſes remaining in the 
« town.” Not. Parl. vol. 3. p. 36; but in the addenda at 
p- 305, he ſays “right in the burgage holders,” 

( Willis ſays, the electors are the inhabitants paying 
ſcot and lot, Not. Parl. vol. 3. p. 12. but from the entries 


on the Journals of 14th Mar. 1701, and 18th Jan. 1717, it 
appears that the burgage holders are the electors. 


(c) According to Willis, the right is in the principal in- 
habitants or burgeſes. Not. Parl. vol, 3. p. 60. but in the 
addenda, in the burgage holders, p. 307. 


(4) In the burgage holders. Not Parl. vol. 3. p. 56. 
Ce In the free burgefſes. It is no corporation. Ih. p. 30. 


In che burgage holders. Ib. p. 70. 
Petersfield, 


e 
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Petersfield, - = gth May, 1727. 
Richmond. th Mar. 1727. 
Rippon. (g 

Saltaſh, (H 

Thirſk. (i) | 
Weobly, _-. 3d Mar. 1736. 
Weſtbury, - '- iſt June, 1715. 


There are traces of burgage rights having 
exiſted at Callington and Malton, and perhaps 
at Chippenham and ſome other places, but the 
modern uſage has been generally adverſe. With 
reſpect to the two former places, the right of 
voting has not been ſettled by any laſt determi- 
nations, and how far that for Chippenham has 
been ſettled has admitted of diſpute. 


In the firſt Downton caſe reported by Mr. 
Douglas, the counſel for the petitioners defined a 
burgage to be © one undivided and indiviſible 


g Willis ſays, the inhabitants are the electors. Ib. p. 67. 
But in the addenda he ſays, the freehold burgage holders, 
p-. 308. 


The fate of Saltaſh has been ſomewhat ſingular; the 
right has been under the diſcuſſion of ſele& committees no 
leſs than five ſeveral times. The three firſt deciſions were 
againſt the right of the burgage tenants; the two laſt in their 
favour, and ſo it was finally determined in 1792. 


(i) Ia the burgage holders, Willis, Not. Parl. p. 69. 
| « tenement 
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mee © tenement clearly deſcribed, neither created 
* 1 , © nor capable of being created within time of 
* memory, which has immemorially given a 
* right of voting;” and this definition was not 
objected to by the counſel on the other fide. 

But when the right of voting in that borough 

was diſputed for the ſecond time, a more accurate 

definition was given in the following terms: “ an 

t entire indiviſible tenement holden of the ſu- 

* perior lord of a borough by an immemorial 

“ certain rent diſtinctly reſerved, to which the 

* right of voting is incident.” But even this 

amenced definition 1s deficient in preciſion, for it 

appears that in the borough of Downton, there 

are diviſions of entire burgages into halves and 

quarters, and their tenants are by the cuſtom of 

the place allowed to vote as well as the tenants 

of whole ones. Theſe half and quarter bur- 

gages are not ſo denominated, becauſe they con- 

tain ſuch proportions of entire burgages, but 

becauſe they pay ſuch proportians of their ancient 

annual rents. In Clithero alfo are half burgages, 

each paying one moiety of the rent of an entire 
burgage; and ſo in other places. Thus in Down- 

ton, the rent of a whole burgage is 15. of a half, 

6 d. of a quarter 3d. In Clithero there are rents 

of 15. and 4d. 8 d. and 4 d.; in Pontefract of 

a 15. and 6 45 and in Weſtbury 4 d. 24. and 1 4. 
But in ſome inſtances, even in theſe boroughs 

the 
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che rents are ſo irregular as not to admit of being 


claſſed under theſe denominations: for inſtance, . 


at Downton is the five-twelfth of a burgage, 
paying 7 d. and the third paying 4 d.; one diviſion, 
it was ſhewn, paid 724. and ſome were ſo ſmall 
as to pay only 12 d. each. At Clithero are bur- 
gage tenements paying 64. and at Pontefract, 
8 d.; at Steyning, in the 33d of Hen. VIII. there 
exiſted entire burgages, for which the rents va- 
ried in almoſt regular gradation from 2d. up to 
23d. and 1 d. was paid for a parcel of a bur- 
gage, as was alſo gd. and 4 d. for three parcels 
of burgages. At Horſham, 1792, tenants of por- 
tions of burgages paying 44. and 24. (where an 
entire burgage pays a ſhilling) were decided ro 
have good votes. Thus the vote of William 
Troward was decided to be good, though, in an 
ancient ſurvey of the borough, made in 1611, 
and received in evidence by the committee, it 
appeared that the tenement for which he voted, 
was © a portion of a- burgage, paying an an- 
nual rent of 44. only, the rent for an entire 
burgage being 15. becauſe it was alſo proved, 
that former tenants had ſigned returns in the 
years 1678, 1679, 1680, 1710, 1734, 1735, 
and 1736. At Beeralſton, the right of burgage 
tenants paying 3d. per annum, or more, and at 
Weobly, of owners of ancient vote-houſes of 
205, per annum, and upwards, has been eſta- 
bliſhed by laſt deciſions of the Houſe. 

i When 
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When theſe diviſions of burgages were made 
cannot now be traced, but according to the mo- 
dern deciſions, it is neceſſary, in order to account 
for ſome of them as well as entire burgages carry- 
ing votes, to ſuppoſe that they were ſo granted 
out originally by their lords. | 

It is clear, therefore, that by an entire tenement, 
in the above definition, is not meant a whole 
burgage, but that the tenement, to which (hat- 
ever its denomination or proportion of an intire 
burgage may have been) the right of voting 
was annexed before the time of memory, muſt 
be whole and undivided in the hands of the tenant 
who preſents himſelf as a voter at the poll. 

The word indiviſible allo muſt be underſtood 
with ſome reſtriction, for it has never been con- 
tended, that a burgage tenement may not be di- 
vided, and the portions conveyed to ſeparate pur- 
chaſers. The beneficial law, paſſed in the 18th 
year of Edward the Iſt, known by. the name of 
the ſtatute of quia empiores, which expreſsly 


provides, quod de celero liceat unicuique libero 


hemini terram fuam, ſeu tenementum, ſeu partem 


inde pro voluntate ſua vcudere, and that the feoffee 


ſhall hold immediately of the lord of the fee, by the 
fame ſervices as the feoffor formerly held, is un- 
derſtood to extend to this tenure ; ſo that the 


- tenement is diviſible exactly as if it had been a 


common freehold; but according to thę deciſions 
in the Downton and other caſes, after ſuch divi- 
| | ſion, 
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fion, the right of voting before annexed to the 
{oil of the whole, does not follow each of the 
ſeparate parts. In this ſenſe alone, as connected 
with the vote, the tenement can be ſaid to be in- 
diviſible, and the definition would have been more 
accurate if it had been ſo expreſſed. 


Doubts, perhaps, might be entertained on 
the other parts of the definition, and particu - 


larly, it ſeems, that the diſtin& reſervation of an 
immemorial rent can hardly be requiſite, when 
ſo many inſtances may be produced out of 
Doomſday- book, in which the tenure has exifted 
without the reſervation of any.rent at all. 

By the ſtatute of quia emptores, the purchaſer 
of any part of a burgage tenement, holds imme- 
diately of the lord of the fee, and it might be 
preſumed, that like the bod fide purchaſer of any 
portion of other freehold land, (putting the value 
out of queſtion) he v'ould be entitled to vote 
for ſuch tenement in his proper diſtrict. In the 
common law, no prohibition to exerciſing this 
privilege is found, (a) but by the law of parlia- 
ment it has been ſuppoſed, that portions of a bur- 
gage tenement entitling to vote, if ſplit within 
time of memory, do not tranſmit that right to 
their holders, | | 

Great Bedwin, 22d Dec. 1707. The objec- 
tions were, that the voters were not inhabitants, 
or freehelders, or certificate men, or that their 


a See the caſe of Onſlow v. Rapley, po. 
he uſcs 


1 5 Journ. 


p. 480. 
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ge houſes were ſplit burgages, or erected on new 


indivifible. 


8. Journ. 


p. 387. 


2. Fraſer, 
P- 39 47 


16. Journ. 
p- 12. 


2. Fraſer, 
p. 40. 


ante, p. 251. 


foundations. 
Clithero, 4th F ebruary, 1661. The Houſe 


reſolved, that according to the judgment of the 


laſt aſſembly, ſuch freeholders only as had eſtates 
for life, or in fee, had the right of election; and 
the ſeleQ committee, in 178 1, decided, upon a re- 
ference to the judgment here alluded to, that the 
right of voting was confined to freeholders of 
fingle indiviſible tenements; and that an unity of 
tenement was neceſſary to be proved; and that 
the doctrine of occaſionality did not apply to the 
conveyances of the burgages. | 

Eaſt Grinſtead, 24th Nov. 1508. The pe- 
tition complains of © admitting double voices for 
e one and the fame burgage-hold.” 

Horſham, 1792. After the ſitting members 
had been reſtrained, by a reſolution of the com- 
mittee, from ſhewing that the right of voting 
was in freehold property, their counſel argued, 
that by the common law, all the tenants of parts 
of ſplit burgages have a right to vote, and the idea 
of the right being confined to diſtinct entire bur- 
gages was only recently introduced into the law of 
parliament, as declared in Downton and Clithero, 
and a few other boroughs, and therefore the 
petitioners ought to prove, that the burgage te- 
nure, mentioned 1n the laſt reſolution, was that 
in-the parliamentary ſenſe, and not that according 

to 
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to the common law; but that the former was 


only a rule attaching on particular inſtances, and 


not a general principle laid down by parliament; 
and that in the Downton caſes the law was argued 
as peculiarly applicable to that borough ; and the 
caſe of Weſtbury, 1{ June, 1715, was cited 
to prove, that the modern idea of the tenure was 
not entertained by the Houſe at that period. 
They alſo offered to prove, that in this borough 
the right of voting followed the transfer of the 
land, when divided into portions of burgages. 
For the petitioners it was inſiſted, that by fre- 
quent and ſolemn diſcuſſions, the law had been 
ſettled with regard to burgage tenure boroughs; 
that the caſe of Downton had been decided on 
the general law, and not the particular uſage of 
the place ; and the caſe of Clithero was alſo cited 


to ſhew, that the right of voting is by the law of 


parliament confined to a ſingle indiviſible tene- 
ment. The committee reſolved, © that the coun- 
« {el for the ſitting members be not permitted to 
ce offer evidence of any local uſage in the bo- 
* rough of Horſham, of ſplitting and dividing 
« ancient burgages. 

And in conformity to this 8 the com- 
mittee uniformly decided againſt all the votes 
which had been tendered or received at the elec- 
tion, by tenants of parts of burgages, ſplit ſince the 
time of memory. The reader will find the caſes 

| detailed 
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detailed in Mr. Fraſer's ſecond volume of Re- 


The minute attention which the committee be- 
ſtowed on this part of the caſe before them, may 
be ſeen in the inveſtigation of the caſe of John 
Ireland, to whoſe burgage it appeared that * a 
cc certain narrow way, being a wainway, had 
formerly belonged. Several deeds were read to 


prove the identity of the burgage, and the coun- 


ſel for the fitung member, who was attempting to 
impeach the vote, was ſtopped in his ſumming 
up by the committee obſerving, that beſides a va- 
riance in the quantity of land, the wainway, which 


was part of the ancient burgage, was not included 


in the conveyance to the voter; and in the re- 
ply the vote was but faintly inſiſted on. 


In the definitions of burgage tenure, it is ſaid 
to be ſocage, or common ſocage. Socage might 
be either free or villein, and perſons holding in 


villein ſocage, as tenants in ancient demeſne for 


example, undoubtedly voted at ſome elections, 
and even in all probability had the excluſive right of 
returning members in fome places. So with regard 
to burgage tenure, we trace not only a variation 
in the rents and ſervices paid or performed by 
different tenants in the ſame borough, but a dif- 
tinction in the tenure itſelf, probably analogous 
to that juſt mentioned as prevailing in tenure in 
focage. Thus in Norwich, one of the burgeſſes 
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erat ita dominicus regis ut non poſſet recedere nec 
| homagium facere ſine licentia ipſius. And Herold 
had another equally dependent upon bim. Thet- 
ford. In Burgo autem erant DCCCCXLIIII 
bur genſes tempore regis Edwardi, de his habet rex 
omnem conſuetudinem. De iſtis bominibus erant 
XXXVI. ita dominici regis Edwardi, ut non poſſent 
eſſe bom ines cujuſlibet, ſine licentia regis; alii omnes 
poterant efſe homines cujuſlibet, ſed ſemper tamen con- 
ſuetudo regis remanebat præter berigete. Modo funt 
DCCXX. burgenſes & CCXXIIII. manſure va- 
cuz. De iſtis burgenſibus XXI. babent VI. caruca- 
tas, & LX. acr. quas tenent de rege & erant in 
ſoca Sancti Edmundi. | 

In burgo de Warwic habet rex in dominio ſuo 
CXIII. domus et barones regis habent CX1I. de 
quibus omnibus rex habent geltum ſuum. Then, after 
mentioning the property of others, Prater bas 
ſupradiftas maſuras ſunt in ipſo burgo XIX. burgenſes 
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Litt. Doomſ. 
p. 116. a. 
Litt. Doomſ. 


p. 119. 


Doomſd. 
p. 238. 


qui habent XIX. manſuras cum ſaca & ſoca & m- 


nibus conſuetudinibus & ita habebant T. R. E. 
From theſe extracts it appears, that there were 
three ſorts of burgage tenants, viz. thoſe who held 
in dominio, the common burgeſles, and thoſe who 
enjoyed all the feudal ſeignioral rights over their 
own tenements. The firſt claſs conſiſted pro- 
bably of perſons anſwering to the deſcription of 
villein ſocmen, or tenants in ancient demeſne, 
(or perhaps, were originally ſuch) and like them 


might be entitled to vote in their reſpective 
X diſtricts. 
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p. 72. 


14. Journ. 
p. 62. 
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. Copybolders diſtricts. But it is very difficult to ſuppoſe, that 
by burgage. 


mere villeins were ever poſſeſſed of that fran- 
chiſe, or to ſupport upon principle the claims of 
copyholders (if we are to aſſume, with great legal 
authorities, that they are the ſucceſſors of villeins) 
to the enjoyment of it by virtue of their tenure. 
In the boroughs of Cricklade and Weſtbury, 
their right has been recognized. 

Cricklade, 1ſt April, 1689. It was agreed by 
the counſel on both ſides, that the right of clection 
was © in the freeholders and copybolders of the 
ce borough houſes, and leaſeholders for any term 
© not under three. years.” But for the ſit- 
ting member it was alledged, that they ought to 
be poſſeſſed of their eſtate in their own right, and 
not in right of their wives. And in 1776, a ſe- 
lect committee reſolved the right to be © in the 
© inhabitants poſſeſſing houſes within the ſaid 
c borough, who are frecholders, copyholders, or 
ce leaſcholders for any term,” &c. 

Weſtbury, 1ſt Dec. 1702. It was inſiſted by 
the petitioner, that the right was in the owners of 
burgage houſes, either freeholders, or ſuch as hold 
immediately of the lord for lives, or by leaſe for 
years, and reſide in the borough. The ſitting 
member agreed, except that he denied that leaſe- 
holders for years had any right to vote, unleſs 
their leaſes were determinable upon lives; and 
they further agreed, that burgage houſes e 
they & gag ee 
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uon by paying a burgage rent. It was proved, 


that freehold, and ſome copyhold leaſes, if they. 


paid a burgage rent, had a right to vote. The 
committee reſolved, that tenants of burgage 
houſes, by leaſe for years abſolute, had a right to 
vote; and the Houſe agreed. 

Weſtbury, 1ſt June, 1715. It was agreed, 
that Weſtbury is a borough by preſcription, and 
that only burgage-tenants have a right to vote. 
The petitioners counſel inſiſted, they muſt be 
ſuch tenants only as hold in fee for life, or ninety- 
nine years determinable on lives, or by copy of 
court-roll, and pay an annual rent of four pence, 
or two pence, to the lord, from which rent they 
are called whole or half burgages. The ſitting 
members counſel inſiſted, that tenants for terms 
abſolute, and quarter burgages, viz. ſuch as pay 
a penny rent to the lord, have alſo a right to vote. 
The committee determined, and the Houſe 
agreed, that the right was in every tenant of any 
burgage tenement in fee, for life, or ninety- nine 
years determinable on lives, or by copy of court- 
roll, paying a burgage rent of 4d. or 2 d. yearly, 
being reſident within the borougy and not re- 
ceiving alms. 

Some of my readers may perhaps be inclined to 
ſuſpect, that the copyholders here alluded to muſt 
be in truth tenants in ancient demeſne, or ſome 
ſort of cuſtomary freeholders; but that may be 

X 2 doubted; 
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Copyholders doubted; for in this latter conteſt one claimed by 

by burgage. | f a 

— Za leaſe for ninety- nine years determinable on the 

n „life of the leſſor, who was a copy bolder for life, and 

* iy ir was inſiſted, that this was not a good title, for 
ſuch copyholder could not grant ſuch a leaſe. 
The vote of another was impzached: for want 

Ib. p. 150. of a ſurrender. 


— Lictleton, in his deſcription of this tenure, con- 
manors. fines it to tenements within a borough, Held of 


the lord, but numerous entries in Doomſday 
book induce a ſuſpicion, that he either meant only 
to put an example by way of illuſtration, or that 
he was miſtaken; for in, moſt of the principal 
boroughs are found tenements of burgeſſes, held 
of other lords beſide the lord of the borough. 
And it was no uncommon thing for the burgage 
tenants to belong to diſtant manors; and we 
may preſume, that their tenements were con- 
ſidered as part of them. Thus, under the manor 
of Tarent, in the county of Kent, belonging to 


Doomſd. the Archbiſhop of Canterbury, 1s this entry, ad 


p- 3. Hoc manerio V. burgenſes in Roveceſterio reudunt VI. 
fol. & VIII. gen. In Wiltſhire, rex tenet Alde- 
Ib. p. 6;. borne—Huic manerio pertinent VI. burgenſes in 
Crickelade reddentes LXIIII. den. So twenty-five 
Ib. p. 4- burgeſſes in Romney belonged to the manor of 


Alderſton. In the borough of Warwick, after 
mentioning a number of maſuræ belonging to 


Ib. p. 2:8, great men, are theſe words, be maſure pertinent 
ad 


ri 
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ad terras quas ipſi barones tenent extra burgum & 
ibj appreciate ſunt. 

Whether the tenements locally ſituated within 
a borough, but belonging to another diſtrict, and 
rendering their feudal ſervices and profits to 
diſtant lords, privileged their holders to vote at 
the elections of members with the other bur- 
geſſes may be queſtioned. In the laſt Horſham 
caſe, the committee decided that a tenement, 
probably of this nature, did not give a vote. 
John Smith voted for a burgage deſcribed in 
his conveyance as © a piece or parcel of meadow 


« ground lying,” &c. © containing by eſtima- 
ce tion four acres, more or leſs, being one bur- 


« gage, &c. It was proved that freeholds 
of the manor of Rougheye are interſperſed 
among the burgages of the borough of Horſham, 
and that this ground, though locally ſituated 
within the borough, was in truth held of that 
manor, and the vote was admitted to be bad. 
But tenants of lands within, but not part of the 
borough, paying burgage rents, and doing ſuit 
and ſervice, and ſerving offices at Aſhburton, 
are entitled to vote, 


This privilege of voting annexed to a burgage 
tenement, it is generally underſtood cannot be ſe- 
vered or loſt by dividing the eſtate ; ſplit it into 
a thouſand parts, the original tenement, and its 
right to be repreſented, ſtill ſubſiſts. From ſome 

X 3 caſes, 
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caſes, it might be preſumed that the exerciſe of 


this right cannot be ſuſpended, but that the te- 


' nant of ſome one of thoſe diviſions will be en- 


titled to vote. | 

Thus Cockermouth, 14th March, 1701. 
James Stanhope, Eſq. petitioner, againſt Thomas 
Lamplugh, Eſq. ſtates, that © the right of 
ce election is in ſuch only as hold by burgage te- 
« nure; and if ſuch burgage eſtate be ſplit 
ce or divided, yet there is only one vote for ſuch 
« eftate,” and complains that ſeveral. were 
polled, who claimed by divided eſtates. 

So Weſtbury, 16th March, 1747. Ten were 


objected to as having received charity, and with 


regard to one of them, Samuel Bigwood, it was 
proved, that the houſe for which he voted was part 


of the houſe for which one Chriſtopher Read 


had likewiſe given his vote; that the two parts 
were always reputed to be one tenement, and to 
give a right only to one vote, which vote was 
uſually given for that part which Read occupies. 
It was alſo proved, © that a burgage tenement, 
ce which pays a rent of four pence, is called a 
ce whole burgage, and wo pence, a half burgage; 


that a half burgage has no right to vote, but 


c cannot be divided, nor did the witneſs, 
ce ever hear that one whole burgage paying four 
ce pence, could be divided into two; that it is 
« generally reputed, that this tenement pays only 
« arent of 2d. which 24, is paid for that part for 

« which 
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« which Read voted.” The teſtimony relating 
to the burgages in Weſtbury in general- does 


not ſeem to have been controverted, but there 


was much contradictory evidence reſpecting Big- 
wood's vote, and the opinion of the committee 
upon its validity does not appear. 

Great Bedwin, 8th December, 1747. The 
petitioners examined ſeveral witneſſes to diſqua- 
lify five perſons who had voted for the fitting 
members in right of ſplit houſes, for which other 
perſons had voted before, and to prove, © that 
« by the uſage of the ſaid borough, one vote 


« only is allowed for every ſuch ſplit houſe ; and 


« that it is in the election of the returning of- 
« ficer to admit which occupier of every ſuch 
« houſe he thinks fit, to give that vote; and 
« alſo to diſqualify ſome of the ſaid perſons 
«* who ſo voted in right of ſuch ſplit houſes, as 
© not being inhabitants within the ſaid borough” 
and this evidence was contradicted by the other 
fide. | 

From theſe caſes it may be inferred, that the 
number of voters was underſtood to be con- 
fined, by the law of parliament, to the number 
of ancient burgage tenements, long before the 
Downton caſe, which ſeems to have'been taken 
by the counſel on both ſides, in the caſe of 
Horſham, for the æra of its introduction. 


XR 4 In 


Ib. pa. 464. 


j 
| 
| 
1 


4 90 
Right 


revived. 


Of Electors in Right of Tenure. 
Of late, however, (and the caſe of Horſham, 


8 1792, may be referred to as the moſt recent in- 


1. Lud. 
P · 230. 


ſtance) it has been admitted, that whenever an an- 
cient burgage, giving the right of voting, is ſplit, 
that right is, though not wholly loſt, yet ſuſpend- 
ed, and in abeyance, and cannot be exerciſed by 


any of the tenants of its diviſions; and indeed, 


where there is no cuſtom to regulate, it ſeems 


very difficult to determine to whom the prefe- 


rence ſhall be given. 

But in one caſe, where all the parts of the 
ſplit burgage were afterwards re-united in one 
perſon, the right of voting was held to be re- 
vived. H. Barnes voted for a tenement, which, 
at the election in 1774, was held by two bro- 
thers, John and George Ruſſell, They had at- 
tempted to vote for it as two burgages, but their 
votes were objected to. Barnes's vote was at. 
firſt objected to, becauſe no title appeared from the 
Ruſſells to him; but the conveyances being pro- 
duced, it appeared that the part held by George 
Ruſſell was deſcribed as a burgage, and the part 
held by John Ruſſel: was deſcribed to be part of 
an ancient burgage. The voter was then objected 
to, becauſe on the face of the deeds he had a con- 
veyance of a part only of a burgage, but it was 
proved to be an ancient burgage, and that the 
whole of it was conveyed to the voter. The 
objections to this vote were afterwards given up. 


At 
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At Clithero exiſts a ſingular right of voting, Conditional 
for the perſons ſeiſed of eſtates of freebold or in- en. 


heritance in houſes or lands within the borough 
are called burgeſſes; and the tenants of ſuch 
houſes are called freemen, and the right of election 
reſts in the burgeſſes, or if any of them ſeiſed of 
houſes do not chuſe to vote for them, then in 

the freemen, who are their tenants, along with 

the other burgeſſes. See the entries of 2d Fe- 11. Journ. 


bruary, 1693, 17th April, 1694, 12th February, 2 25 163. 
1695, and 21ſt December, 1703. 14. Journ. 
P. 25 


The annual value of a burgage tenement, as Annual value. 
has been already obſerved, can never come in 
- queſtion before an election tribunal, except col- 
laterally, for its preſent value is immaterial; but 
whether it pays that ancient annual rent which is 
now conſiderded as incident to the tenure, and 
evidence of the entirety of the tenement is always 
material to be inquired into. That ancient rent 
ought to bear a very ſmall proportion indeed to the 
preſent value of the eſtate. The higheſt burgage 
rent I recollect to have met with is at Steyning, 
234.; the next at Clithero, 15. and 4d. ; and there- 
fore the deciſion reſpecting Weobly, which is a 
borough by preſcription, 3d March. 1736, that ante, p. 270. 
the right of voting reſted in the owners and inha- 
bitants of ancient vote houſes of 205. value and 
zpwards, was probably founded in miſtake. The 

Houſe 


Annual value. 


Of the in- 


tereſt in bur- 


gages. 
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17. Journ. 
p- 482. 
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8. Journ. 
pa. 90. 


Ib. p. 387. 


10. Journ. p. 
47 


Of Electors in Right of Tenure. 


Houſe might give too great weight to modern 


uſage, or in a caſe ſo peculiarly circumſtanced, . 


where the fitting member was dead, —_— a 
compromiſe might be intended. 


The intereſt which the age tenant muſt 
have in the premiſes for which he votes is re- 
gulated by the prevailing uſage in each borough. 
In ſome places the right of voting is confined to 
tenants, who are ſeized in fee-of their burgages. 
Richmond, 4th March, 1713, a petition ſtates the 
right of election to be © only in the real owners 


of burgage houſes.” 


But in general, it is extended to thoſe who 
have a freehold intereſt, i. e. who are ſeized in 
fee or for term of life. Thus, 

Clitheroe, 16th July, 1660. * The queſtion 
cc was, whether the freemen at large, or the free 
« burghers ſeized for life, or in fee, of borough 
ce lands, or houſes there,” had the right of elect- 
ing members, and the Houſe agreed with the com- 
ce mittee, that the ſaid free burghers” had the right. 
The fame queſtion was agitated in the next year, 
and 4th February, 1661, The Houle agreed 
with the committee, that according to the 
judgment in the laſt aſſembly, ſuch freeholders 
tc only as had eſtates for life, or in fee, had the 
ce right of election.“ 

Old Sarum, 14th March, 1688, The Houſe 

| | reſolved, 
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reſolved, that the right of electing and returning 


members, was in the freeholders, being burgage - | 


holders of the ſaid borough. 

Bletchingly, 25th November, 1695: The pe- 
tition ſtated, that the peritioner had been choſen 
« by the majority of the burgeſſes.” 5th Feb. 1695, 
the committee made its report, from which it ap- 
pears, that the right was admitted on both ſides 
to be in the freehold tenants of burgage houſes, and 
the diſputed titles were made out by production 
of regular conveyances. 

Aſhburton, 26th February, 1707. The right of 


election was in queſtion, and the Houſe reſolved , 


it to be © in the freeholders having lands or tene- 
ments holden of the ſaid borough only.” Upon 
a motion to leave out the word only, a balloting 
took place, and it was carried in the negative, 
189 to 148. On 15th March, 1710, the right, 
as above ſtated, was agreed to; but the peti- 
tioners alledged, that there are in the pariſh of 
Aſhburton two manors called Halſhanger and 
Halwell, holden of the manor of Aſhburton; and 
that there are divers freehold lands and tene- 
ments, lying within the borough called Halſ- 
hanger and Halwell Lands, that belong to the 
borough and pay a borough rent; and that all 
the freeholders of theſe lands have a right to vote. 
It was proved, that the lands lie intermixed in 
the vill, are within the diſtrict of the borough, 


and 


293 
Intereſt in 
burgages. 


—— 


11. Journ. P» 
337+ 
Ib. p. 430. 


15. Journ. 
P. 577+ 


16, Journ, 
p- 557+ 


294 | Of Eleftors in Right of Tenure. 


N Intereſt in and pay an annual rent of 40s. or 505. to the bo- 1 
4 burgages. | h. which th : hemſ⸗ that 
5 rough, which they apportion among themſelves; eſtat 
1 that the names of the free tenants of theſe lands houf 
4 are in the borough rolls without any diſtinction; 
1 ; : boro 
. they do ſuit and ſervice, and ſerve offices at Aſh. 00 
1 burton, and none but tenants of burgage tene - 
F | and 
: ments ſerve offices there; and there was alſo _ 
f ſtrong proof of uſage in favour of their right to B 
| vote, &c. On the other ſide it was inſiſted, 
. f ; 1 | the 
3 that this borough is an ancient demeſne of the * 
1 crown, that the manors of Halwell and Hal- wy 
9 : 
1 ſnanger pay a burgage rent, and are as one ay 
id burgage tenement, and only one vote ought to ns 
| be admitted for them. Some witneſſes were coals 
= called, and evidence given of there being a repu- G 
4 tation in the borough that the tenants of theſe * 
J manors doing ſervice in their courts ought not FR” 
a to vote; the committee reſolved, that the free- bail 
| holders of the lands and tenements called Halſ- of 
j hanger and Halwell Lands, lying within this bo- 1 
3 rough, and ſubject to pay a borough rent, have 
ö ; long 
1 right to vote. The Houſe agreed. dete 
; 1B. Jour. Horſham, 16th June, 1715. It was agreed, kay 
I p. 172. that this is a borough by preſcription, and that 5 
1 only burgage tenants in fee or for life have a right 8 
N of voting; but for the ſitting member it was in- cha 


ſiſted, that it was eſſentially neceſſary they ſhould 72 
be preſented by the homage jury, which was de- $ 


nied by the petitioner, The committee reſolved, 
| that 


Of Elefors in Right of Tenure. 


that the right 1s in all ſuch perſons as have an 
eſtate of inheritance, or for life, in burgage 
houſes or burgage lands, lying within the ſaid 
borough. The title deeds of the voters were 
produced to ſubſtantiate or deſtroy their votes, 
and objections made to thoſe who could produce 
none. | 

Beeralſton, 6th June, 1721. On a petition of 
the free burgeſſes, the Houſe reſolved, nem con. 
that the right was in the freehold tenants of the 
ſaid borough, holding by burgage tenure, and 
paying 3d. per annum, or more, ancient burgage 
rent, to the lord of the ſaid borough, and in them 
only. 

Great Bedwin, 28th April, 1540. The queſ- 
tion was, whether the election belonged to the 
ancient burgeſſes of the town, which were the 
bailiffs portreeves, and thoſe that had been officers 
of the town, or in the inhabitants paying ſcot and 
lot. The committee being not ſatisfied it did be- 
long to the ancient burgeſſes by preſcription, 
determined in favour of the inhabitants; and 
the Houſe agreed. | 

16th May, 1660. The queſtion being, whe- 
ther the inhabitants in general ought not to elect, 
the committee were of opinion that the ur- 
ge/ſes at large ought to ele, and the Houſe 
agreed. Here inbabitants in general, and burgeſſ:s 
4s large, ſeem to be uſed ſynonimouſly. | 
Great 
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p- 480. 

20. Journ. 


p. 44 


27. Journ, p. 


391. 


Ib. p. 417. 


Of Electors in Right of Tenure. 


Great Bedwin, 22d December, 1707. The 
right of election was agreed to be in the free- 
holders, and the inhabitants of ancient burgage 
meſſuages. 

25th October, 1722, is a petition of ſeveral 
of the burgeſſes of this borough againſt an 
election. 

Appleby, 2oth January, 1756. The peti- 
tioners ſtated the right of election to be in the 
freehold tenants of ancient burgage tenements 
within the borough. For the fitting member it 
was admitted, with this explanation, that the 
right was in the tenants of ancient burgage tene- 
ments, having eſtates of freehol?, and not merely 
tenants in fee, which was acceded to. The 
hearing on this petition was continued during 
ſeveral days, and moſt of the objections which 
uſually occur at elections for boroughs of this 
nature were made. On 29th January, the peti- 
tioners propoſed to add to their poll a voter 
who had tendered his vote at the election, and 


been rejected. The evidence they tendered, 


was, that he“ was in right of his wife poſſeſſed 
ce of the freehold of the burgage tenement for 
« which he claimed to vote,“ and on the other 
ſide it was admitted, that the wife of the voter 
had been once, by virtue of a deed of ſettlement 
made by her former huſband, tenant for life of 
the ſaid tenement, No deciſion appears. On 
| 3d February, 


V Eleftors in Ri gbr of Tenure. 


3d February, 1756, evidence was produced to 
diſqualify four of the ſitting members voters, on 
account of their being inhabirants of the hoſpital 
of St. Ann, in Appleby, and ſo not intitled to 
the freehold of the tenements for which they 
claimed to vote, and that the ſaid tenements had 
not been deemed burgage tenements. The Houle 
did not come to any deciſion as to the validity of 
theſe votes; and on the 10th February, ic ſeems 
to have ended by compromile ; for it being ad- 
mitted, that the petitioner had eſtabliſhed the 
votes of 13 perſons who had been rejected at the 
poll, and that thoſe 13 votes -made the num- 


bers upon the poll for the ſitting members and 


the petitioners equal, the ſeveral candidates were 
reſolved to be not duly elected, and the election 
void. 

From the caſes of Weſtbury, iſt December, 
1702, and iſt June, 17 15, before cited, it appears, 
that burgage tenants, holding only for terms of 
years, may be privileged to vote. And in thoſe 
of Weobly, 3d March, 1736, Bramber, 18th 
June, 1703, and Great Bedwin, 22d Decem- 
ber, 1707, and 26th March, 17 29, the inhabitants 
of burgage tenements were either admitted, or 
decided to have the ſame privilege. 

In many caſes, the right has been claimed to 
be in burgage tenants generally, and their reſpec» 
ave intereſts not ſpecified in the Journals. 

Bletchingly, 
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1. Journ. p. 


745˙ 


2. Journ. 


p. 14. 


Journ. p. 3. 
Ib. p. 251. 
9. Journ. 


p. 290. 


10. Journ. 
P+ 41 9. 


2. Journ. 
p. 10. 


9 Journ. p. 


587. 


Of Eleftors in Right of Tenure. | 


Bletchingly, 22d- March, 1623. The com- 
mittee reſolved, and the Houſe agreed, that none 
but borough holders ought to have voice. 

Beeralſton, 28th April, 1640. The election 
appears to have been made by the, inhabitants, 
27th April, 1660, by the freemen, and 16th May, 


1E61, by the burgeſſes, 


Boroughbridge. There is no laſt reſolution or 
admiſſion concerning the right of voting in this 


| borough ; but 7th January, 1673, there was a 


a petition © of the burgeſſes and boroughmen” 
of this borough againſt the undue election of Sir 
Henry Goodrick, _ | 

Knareſborough, 17th May, 1699. The com- 
mittee reported, © that the right of election was 
« agreed to be in the burgage holders.. 


Eaſt Grinſtead, 24th April, 1 640. The queſ- | 


tion was, whether the right was in the free bur- 
gage holders only, or in the inhabitants as well 
as the burgage holders. The committee were 
of opinion the right of election original, and Mr. 
Goodwin, who had been choſen by the inhabi- 


tants, well elected. 


Eaſt Grinſtead, 7th April, 1679. The queſ- 
tion was, whether the inhabitants at large, or the 
burgage holders alone, had the right of election. 
The evidence was ſo ſtrong, that che counſel on 


all ſides admitted, that the inhabitants had a right 
to vote. The committee reſolved, firſt, that this 


Was 


07 Eegor, in Right of Tenure. 

was an ancient borough by preſcription, and then, 
that the inhabitants, as well as the burgage | 
holders of this borough, had a. right, to vote. 

Eaſt Grinſtead, 27th Mar. 1689. The qveſ- 
tion was, whether the burgage holders, or the in- 
habitants as well as the burgage holders, had the 
right of election. The committee reſolved, that 
the burgage holders alone, within this borough, 
had not the right, and that the inhabitants, ag 
well as the burgage holders of the borough, had 
the right. The Houſe diſagreed to both reſo- 
lutions. 

Eaſt Grinſtead, gth January, 169 8. "The fame 
queſtion was again agitated, and the committee 
reported, firſt, that the right is not in the bur- 
gage holders and inhabitants of the borough, and 
then, that the right 1s in the burgage holders only. 
On the queſtion, the Houſe agreed to the firſt 
reſolution, 221 to 128, and to the e with; 
out any diviſion. 

Midhurſt, . 5th Dec. 1710, Petition of Mr. 
Meredyth, on behalf of himſelf and Mr. Alcock, 
ſtates, that they ought, to have been, returned, 
ce they being elected by a majority of ſuch as 
« hold by burgage tenure, who only have a right 
to vote for the ſaid borough.” 

Boroughbridge, 13th February, 1717. Seve- 
ral boroughmen of this borough petitioned agaiaſt 
an election. 
| Y Litchfield, 
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Litchfield, 10th M ay, 1701. The Houle re- 
ſolved; that the bailiffs, magiſtrates, freeholders 
of forty ſhiſlings a year, and all that hold by 


of” the ſaid city, as are inrolled, and pay ſcot and 
lot, have alſo a right to vote. 

© 16th Her. 1718, The right of election was 
agreed to be in the balliffs, tnagiſtrates, and free- 
holdeis of forty ſhillings per annum, and alf that 
hold by burgage tenure, and in fuch freemen only 
as are intalled, paying ſcot and lot. With this 
ifferenc tlie petitioners counſet inſiſted, it was 
neceſſary the freemen ſhould pay ſcot and lot at 


8 ' Eitchfield, which was denied by the fitting mem- 


Of the title 


deeds, 


* 


* 
9 


ber's counſel, who” infiſted, that the paying ſcot 
ard” löt; hes the freemen lived, though not at 
Lifchfield, was ſufficient, 1 
Reſolved, that it is the opinion of this com- 
mittee, that the right of election of citizens to 
ferve in parhamenr for the city of Litchfield, is in 
the bailiffs, magiſtrates, freeholders of forty ſhil- 
lings per annum, and all that bold by burgage te- 
nure, and in ſuch freemen only of the ſaid city as 
are inrolled, paying cot and lot there. 
In how many of the burgage tenure boroughs 
the practice of making occaſional voters, at the 


eve of an election, prevails, is not eaſy to be aſ- 


certained; but we know by recent judicial diſ- 
cuſfions, 


” — 
- 


of the 
of ſei 
nies t 
This 
witne! 
writin 
ed, th 
being 


Of Eleelers in Right of Tenure, 

eufſions, that it has prevailed in ſome of them for 
a long ſeries of years: we know too, that counſel 
have ſupported the claims of theſe voters by ar- 
guments drawn from general uſage, and that com- 
mittees have eſtabliſhed them (as far as they had 
the power to eſtabliſh them) by repeated deciſions. 
We may therefore aſſume, that the acquiſition of 
che right of voting is in general the ſole object in 
contemplation of the parties, but being annexed to 
a particular burgage tenement, that muſt be con- 
veyed in the ſame manner, and with the ſame forms 
and ſolemnities, as required in the conveyance of 
other real eſtates to bona fide purchaſers. And it 
has not been uncommon for returning officers 
to inſiſt, at the poll, upon the production of their 
title deeds, before they were allowed to vote. 
Many inſtances occur, in which this has been 
done, as at Downton, &c. 

Hon. Edward Bouverie, William Lucas, and 
James Selfe, voted for burgages belonging to the 
Earl of Shaftſbury, who had enfeoffed Mr. Ewer 
of them by a deed of feoffment on which livery 
of ſeiſin was indorſed, but the names of the attor- 
nies to deliver ſeiſin were written on an eraſure. 
This deed was made in Italy, and atteſted by two 
witneſſes now out of England, whoſe hand- 
writings were therefore proved. It was contend- 
ed, that this deed was defective, from thoſe names 
being written on an eraſure, for that the preſump- 

1 tion 
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ords tion was, as no evidence was produced to explain wh 

| em it, that the names written on the eraſure had been clu 

| inſerted after. the execution. The committee ad- cor 

mitted. theſe. three” votes. me! 

4 1. Lud. . William Lucas, James Selfe, 2 Th frot 

[ p. 248. Goddard, their votes were objected, to, becauſe | 

; the deeds had been executed, and afterwards. re- yot 

| executed on the ſame paper, and the ſame ſtamps, tim 

| on account of an alteration in the chriſtian or fir- but 
1 names, or both, of the voters. It way gbjected, bee 

1 that there ſhould have been freſh ſtamps, but it wel 

4 appearing. that the grantees in both deeds were tha! 

} the ſame perfons, but their names at firſt miſtaken, to 

I the objection was not inſiſted on. 3 and 

4 1. Lud. William Scott, John , Goodfellow. Their con 
I p· 250- names, in their conveyances, were written. on Vol 
I eraſures. Theſe deeds had been executed, with the! 
q the proper ſolemnities, to other perſons, who ſon 
N were neither preſent at the execution, or had any out 
1 knowledge of the tranſaction. Their names were tim 
I afterwards erafed, and Scott's and Goodfellow's hav 
3 inſerted in their ftead, and the deeds re-executed req 
5 in preſence of the ſame witneſs, and upon the exe 
8 ſame ſtamp. Theſe deeds were produced in evi- was 
1 dence by the ſitting members, on the requiſition ſeco 
Þ of the petitioners, and delivered to the clerk of ceſt 
p the committee on the 6th of July, who had ſter 
marked them as read, and then redelivered them ed 

to the agent for the ſitting members. On the 1 2th, mit 


when 


Of Elors'in Right of Tenure. - 


when the caſe of the fitting members was con- 
cluded, theſe deeds were produced again to the 
committee, with a new ſtamp affixed, on pay- 
ment of the penalty, after they had been wn 
from the clerk on the 6th. 8 

Upon theſe facts it was objected to theſe 
yoters, that they had no right wharever, at the 
time of the election, to their reſpective burgages, 
but that the perſons to whom the conveyances had 
been firſt made became thereby entitled, and 


were alone capable of transferring them to others; 


that by the ſeveral ſtamp acts, the conveyances 
to the voters were void, as written on o ftamps ; 
and that having been produced in evidence to the 
committee, the ſubſequent ſtamping was null and 
void. To theſe objections it was anſwered, that 
theſe were mere voluntary conveyances to the per- 
ſons firſt named, and the grants not effectual with- 
out their acceptance, and may be cancelled at any 


time by the party making it; that theſe grants, 
having no effect from the firſt execution, did not 
require ſtamps; that the eraſures made a re- 
execution neceſſary, but not new ſtamps, for this 
was ſubſtantially one grant, taking effect from the 


ſecond execution; that if new ſtamps were ne- 
ceſſary they had been obtained, and in Weſtmin- 
ſter-hall deeds might be given in evidence, ſtamp - 


ed even whilſt the cauſe was trying. The com- 


mittee reſolved, that theſe votes were bad. 
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The caſe of John Webb was this; his bur 
gage was conveyed to him by one Edſal, of Tru · 
ro, in Cornwall, by a deed of leaſe and releaſe for 
lives, printed in a form common to both parties 
at this election, wherein blanks were left for the 
neceſſary names, and deſcriptions, The butgage 
was thus deſcribed: & all that ancient burgage te- 
© nement, with the appurtenances, ſituate in the 
& borough of Downton, in the county of Wilts, 
* now or late in the mm and occupation 
© of | ? without the tenant's 

name. The blanks for aha names and deſcrip- 
tions of the voter and the perſons for whoſe lives 
the grant was made were filled up with a black 


lead pencil. The deed was properly atteſted. 


After an examination of one of the atteſting wit- 
neſſes, who ſwore he had made no particular ob- 
ſervation on the deed when it was executed, but 
that Edſal had ſaid that the deeds had been ſent 
to him with the blanks all filled up, except the 
name, it was contended, that it muſt be pre- 


ſumed, the name omitted was the name of the 


voter, and a deed executed in blank is void. It 
was further argued, that if that objection was un- 


founded, the deed was void, becauſe filled up with 


a black lead pencil, and ſo compoſed of materials 


liable to alteration or corruption, and Co. Litt. pa. 
229. and 2. Bl. Comm. p. 297. were cited. And 


laſtly, it was objected, that the deſcriptian of the 
purgage was uncertain, giving no boundaries, ng 
tenant, 


WA 


1 
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58132 
f 0 


tenant, no diſtinguiſhing mark; and though * 


might ſuffice againſt the parties to the deed, yet 
it can have no effect againſt third perſons. In 


anſwer it was ſaid, that if the words written in 
pencil were inſerted even after execution of the 


deed, but with the conſent of the grantor, it 


would be good, and Tecſeira v. Evans was cited. 
Here the freehold paſſed by the deed to Webb, 
and he acquired, as incident, the right of voting. 


That the paſſage cited from Lord Coke relates 


only to the materials to receive the writing, not 
the writing itſelf, and pencil is as good as ink to 
expreſs the intent of the parties, if it ĩs as legible. 
And as to the uncertainty of the deſcription of 
the burgage, that may be cured, as was done here, 
by evidence; and if the grantor has but one, that 
one paſſes by the grant. The committee reſolved 


that * vote was dog 


＋ he amen muſt net he be — con- 
veyed to its preſent owner or poſſeſſor, but in 


caſe his vote is conteſted, he muſt be prepared to 
deduce his title with as much regularity and 


nicety, as upon the trial oſ an ejectment. And 


Weſtbury, iſt June, 1715, even in the caſe of a 


bona fide purchaſer of a burgage tenement, and 
where the purchaſe money had been actually paid, 
the want of a ſurrender of a copyhold eſtate was 
made an objection. 
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The grantee muſt be in poſſeſſion of the bur- 
gage tenement, ſo fat at leaſt as is neceſſary to 


give him a compleat title, before he can be en- 


titled to vote. This poſſeſſion is uſually given 
by means of the leaſe ſor a year, which precedes 
the deed of releaſe, and it ſeldom happens, that 
voters are in the actual poſſeſſion of the tene- 
ments, either by occupying them themſelves, or 
receiving the rents and ener from thoſe who do 


occupy them. 


Pontefract, 17th January, 1699. The ob- 
jection to one Elkanah Hatherwight was, that 
the mortgagee was in poſſeſſion of his burgage, 
and he had day an equity of redemption; but to 
this was anſwered, that his father made a leaſe for 


ninety- nine years, and he voted as having the 


fee. Ya 
Horſham, 16th June, 1715. John Reynolds 
was objected to, as voting by a title from his 
maſter, Mr. Eversfield, who had only a mort- 


gage from John Hargrave, deceaſed, dated 1 1th 


and 12th January, 1714. The petitioner, Arthur 
Ingram, Eſq. had obtained an abſolute convey- 
ance of the burgage from the heir of Hargrave, 
and had offered to pay off Mr. Eversfield, who 
had given a note under his hand. to reconvey, 
upon payment of principal and intereſt in ſix 
months. But in anſwer to this, an abſolute con- 
veyance from Mr. Eversficld to Reynolds for his 

life, 
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* 


life, dated the 24th Jan. 17 14, was produced, Tegan muſt 


but the witneſs to the deed ſaw no money paid. 
Another objection to Reynolds's vote aroſe from 
old Hargrave having been on the homage in O&. 
1714, and from thence it was inferred, that Mr. 
Eversfield had not poſſeſſion, and conſequently 
could not make a vote. 

At the common law, the poſſeſſion of land is 
prima facie evidence of the poſſeſſor having a 
right to the fee ſimple of it; but in the caſe of 
Weſtbury, 1ſt June, 1715, it was objected, in the 
diſcuſſion of more than one vote, that poſſeſſion 
alone of a burgage tenement, without a title, was 
not ſufficient to ſupport a vote. But where a 
perſon has been in the adverſe poſſeſſion of a 
burgage tenement for twenty years, and by that 
means has acquired ſuch a title as would be a 
bar to an action in ejectment, his tenant has been 
allowed to vote, as in the Downton caſe, where 
the votes of Moſes Wiltſhire, and the Reverend 
James Foſter, were eſtabliſhed upon that ground. 

After the election, it might be dangerous to 


leave the voters in poſſeſſion of their tenements, 


and therefore the title deeds, as ſoon as they have 
been uſed at the election, are generally returned 
to the grantor, and at ſome period before the 


ſucceeding election the deeds are again delivered 


out to the voters; or reconveyances made, with all 


due 


1 LF 
=, 


13. Journ, 
p- 153+ 


1. Lud. 
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Tenant muſt due folemity, that the proprietor may grant them 


be 1 — 
rag out again to make other voters. | 
3 Downton, 1785. Several voters, who derived, 


N 177. their titles from the Earl of Radnor, were ob- 
ä jected to, for the want of a reconveyance of their 
burgages to his lordſhip. The election took 


leaſe and releaſe, dated a few days before, viz. 


part, and the ſaid Earl on the other. They con- 
veyed their and each of their © ſeveral meſſuages 
ct or tenements, burgages, lands,” &c. to Lord 
Radnor, his heirs and aſſigns. Both leaſe and 
releaſe bore the uſual ſtamps required for one 


dence, Lord Radnor's title to theſe burgages, and. 
_ conſequently that of the voters, derived from 
him, was not good. The committee, after 
hearing arguments, were.of opinion, that the 


te acts, as to all parties except the firſt perſon 
te mentioned in each deed; and with reſpect to 


« ſuch firit perſon, they give at preſent no 
de opinion.“ 


eee By the common law, the perſon entitled to the 


See vol. 1. legal eſtate of the burgage tenement, if we may 
p- 62. be 


place on the 26th, of July, 1784, and by deeds of 
on the 16th and 17th of the ſame month, made 


between W. Scott, LL.D. and eighteen 
others, who it ſeems had been voters, on the one 


deed. If theſe deeds were not admiſſible in evi- 


« deeds of reconveyance are void by the ſtamp 


be all 
freeho 
wheth 
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be allowed to argue from the caſe of other 
freehold property, would be entitled to vote; 
whether he held as a truſtee, or in his own right, 
could not be the ſubje& of inquiry, nor could his 
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ſeiſin or poſſeſſion give the privilege to another 
as his cſtui que truſt. So many freeholders were 


hereby diſqualified, that by the 7 and 8 W. III. 
c. 25. ſ. 7. it was enacted, that * no perſon or per- 
« ſons ſhall be allowed to have any vote in elefion 
ce of members io ſerve in parliament, for or by reaſon 


« of any truſt eſtate or mortgage, unleſs ſuch 


« truſtee or mortgagee be in actual poſſeſſion or 
« receipt of the rents and profits of the ſame 


« eſtate ; but that the mortgagee, or ceſtui que 
« truſt in poſſeſſion, ſhall and may vote for the 
« ſame eſtate, notwithſtanding ſuch mortgage or 


« truſt.” 24 


This act of parliament is not confined to 
county or any other elections; and this clauſe in 


particular is worded in very general terms. In 
the caſe of Horſham, 16th June, 1715, it ſeems 
to have been taken for granted, that it relates to 
burgage tenants, as well as any other claſs of 
voters, for ſeveral of them were objected to as 
« voting under a truſt, but none appeared.” 

But, before the Downton committee in 1784, 
in the caſe of Thomas Wornell, it was ſtrongly 


18, Journ, 
P- 174» 


argued, that this part of the clauſe did not apply 


to burgage tenants, The late Mr. Duncombe 
* died 
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Of equitable died in November 1779, and deviſed his property 


* 8 —— 


bert Shaſto, ſecond fon of his ſaid daughter 
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in the borough of Downton, together with his 
other eſtates, to three truſtees, and their heirs and 


aligns, te to the ule of them, their heirs and af. 


cc ſigns, upon truſt, ſo ſoon as conveniently might 
ic be after his deceaſe to, convey the ſaid eſtates 
<« to the uſe of his daughter, Anne Shafto, for 
< her life, with remainder to the truſtees to pre- 
«_ ſerve contingent remainder to the uſe of Ro- 


« Anne, in ſtrict ſettlement, with other remain- 
«« ders over.“ Mrs. Shafto died in 178 3, leav- 
ing her ſecond ſon Robert, an infant. Mr. 
Shafto, by the authority of the truſtees, received 
the rents, and managed the eſtates for his 
ſon's benefit. Before the laſt election, the truſ- 
tees executed conveyances of Mr. Duncombe's 


burgages to the ſeveral voters, by deeds, of leaſe 


and releaſe for lives, at ftated rents, the ſums of 
which were various. Theſe deeds were all in 
one form, which was printed. The truſtees ſtile 


themſelves, in theſe conveyances, © deviſees of 


<« the legal eſtate of inheritance, in truſt, named 
te and. appointed in the will of Thomas Dun- 
© combe, Eſq. of and concerning (among other 
* things) the lands and hereditaments hereafter 
ce mentioned. Thomas Wornell voted. under 
one of. theſe conveyances made to him of an 
ancient burgage, in the borough of Downton 

; for 
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for two lives, paying a rack rent, 
and 21ſt March 1784. 

The counſel for the ſitting al mane, 
both from the principles eſtabliſhed in chancery 
with reſpect to truſt eſtates, and from the ſtatute 
of 7 and 8 Will. III. c. 25. f. 7. that this con- 
veyance gave no title to the voter. Theſe truſ- 
tees are mere inſtruments of conveyance, and if 
a truſtee conyeys to one having notice of the 
truſt, the grantee thereby becomes a truſtee for 
the purpoſe of executing it, which in this inſtance 
is to convey to the ceſtui que truſſi Thus the 
voter is a truſtee for the inſant, and has no be- 
neficial intereſt in the thing conveyedt. 
With regard to the firſt part of the ſeventh 
ſection of the ſtatute juſt mentioned, that ſeems 
to put the queſtion out of doubt. This ſtatute 
is general in all its objects; the title of it is; 
« For the further regulating elections of mem 
« bers to ſerve in parliament, &c. The pre- 
amble takes notice of the injuries done to voters 
in their rights of election; and to perſons elected 
no words can be more extenſive. The 7th ſec- 
tion comprehends eſtates of every denomina- 
tion, and in the ſecond clauſe of it expreſsly 
enumerates every place of repreſentation. In 
ſhort, there is no expreſſion that can be conſtrued 
to limit the proviſion to counties, or to except 
burgage-tenures. 
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In anſwer to the objection, that this ſtatute is 
not general throughout, becauſe the ſecond clauſe 


of this ſection has: been determined not to ex- 


tend to burgage tenures, it was obſerved, that 
this is owing entirely to the ſubject matter of 
the clauſe. It is to prevent the multiplication 
of votes by ſplitting, which is an unneceſſary re- 


gulation in burgage tenures, where it has always 


been the eſtabliſhed law, that no more than one 
vote can be given for one burgage, which cannot 
from its nature be ſubdivided. But the former 
part of the clauſe is as applicable to votes by 
burgage tenure as any votes -for counties. Here 
the truſtees are admitted not to be in the receipt 
of the rents and profits; and if the beneficial in- 
tereſt be in another, the right ' muſt be derived 


from him. The truſtees could not vote them- 


ſelves, and no derivative title can be better than 

the original one. | 
On the other ſide it was ſaid, that it it is an ella⸗ 
bliſned principle, both in law and equity, that 
the owner of the legal eſtate may make what 
uſe he pleaſes of it againſt all perſons but the 
ceſtui que truſt. All the acts of the truſtee are 
valid, unleſs queſtioned by him. Here the eſtate 
is fully in the truſtees, till they convey it to the 
infant, and they are accountable only to him. 
The only difficulty ariſes from the words of the 
ſtatute; but ſomething more than the words muſt 
be 
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de attended to, to get at the true conſtruction: Of 


thus the ſecond part of this clauſe has been de- 
cided not to relate to burgage tenures, (a) and 
yet the words are more general than in the firſt 


part, and certainly include them. It is not eſ- 
ſential to burgage, that che grantee ſhould re- 


ceive any profit from it; many undoubted bur- 
gages give no profit at all, as Old Sarum, 
Knareſborough, &c. ſcites of houſes, deſerted 
ſhambles, gravel pits, and here at Downton, a 

pool of water, give the right of voting. To ex- 
tend the ſtatute to burgages would deſtroy that 
property through the kingdom, and for. ſeventy 
years it has never. been undediined to extend 
to it. But ſuppoſing the act to extend to bur- 


gages, it can have no application in the preſent 


caſes ; the act only applies to caſes where there 
is a ceſtui que truſt, or a mortgagor in poſſeſſion, 
and gives bim a power to vote, for before this 


ſtatute, the owner of the legal eſtate might have 


turned the beneficial proprietor from the poll. 
The ſtatute does not annul the right of the 
truſtee, but where another who has the ſub- 
ſtantial property appears, transfers it to him. 


Moreover, no perſon but the truſtee is intitled to 


receive the rents, accountable indeed hereafter 


titles. 
—_— — 


to the infant, and therefore within the words of 


the ſtatute, they are in receipt of the rents, 


(4) In the two former caſes of Downton. 
After 
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Aſter the arguments on both fides were con- 
cluded, the committee reſolved, that the vote of 
Thomas Wornell was good. | 

In the Downton caſe, 1785, the ſame queſtion 
was agitated, as affecting ſeveral votes, and all 
the circumſtances of the caſe were the ſame, ex- 
cept that now it was denied, that the truſtees 
were in poſſeſſion and receipt of the rents. It 
was proved, that Mr. Shafto, after his wife's death, 
received the rents for his ſon; the infant; that in 
Mrs. Shafto's time, the ſteward received them 
for her. It was contended, that Mr. Shafto's 
receipt, after his wife's death, was neceſſarily on 
behalf of the truſtees, who alone had the right 
to them in point of law. On the other fide it 
was infiſted, that the truftees had no ſuch rightin 
the eftate, but merely a right to convey it. The 


+ committee, on the day after the arguments, de- 


rermined, © that the votes objected to were 
cc good.“ 


The important privilege annexed to ancient 


burgage tenements has occaſioned the election 
tribunals to require very ſtrong and preciſe evi- 


dence of the identity of each ſpecific tenement 
and its contents. This 1s generally aſcertained, 
either by the defcription in the title deeds, or 
the production of extrinſic evidence, and in 
either caſe there are (as was juſtly obſerved by 
the counſel for the fitting members in the caſe 
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of Horſham, 1792,) five points to which che 
enquiry will naturally, though not excluſively, be 
directed. “1. The name of the burgage, which 
« if found in all the deeds to be the fame; 
« would afford a preſumption in favour of the 
identity of the burgage. — 2. The contents, 
e which are extremely neceſſary to be con- 
« ſidered in this tenure, becauſe if any part of 
« an aggregate ' ſpecification were ' afterwards 
« omitted, that omiſſion, if not ſatisfactoy ac- 
* count were given of it, would undoubtedly 
« deſtroy the vote. — The Boundaries, which, if 
« all along deſcribed in the ſame manner, will 
< create a ſtrong” preſumption in favour of the 
* contents.—4. The rents; for though rents may 
ce be releaſed or abandoned by the lord, where 
« that is not the caſe, if the rent is leſſened, and 
the contents are not proved to be the ſame, 
« the preſumption is, that the burgage is not 
© entire (a). 5. The ſituation of the ſtreets,” (b) 
Rev. 


(a) The petitioners counſel, in the caſe of Downton, 1784. 
laid down, that *“ where one rent includes @ number of bur- 
« gages, it is to be preſumed that the burgages are ſeparate, 
* as the name imports, till the contrary be ſnewn; but where 
« a divided rent is paid for the nominal diwvi/ion of a burgage, 
* there it is to be preſumed to be a real diviſion of the bur- 
gage, till proof be made of its entirety.”” 


(4) Alluſion was alſo made ta the e ben 
which are found in 3. Lud. p. 210. 


1. In 
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bi Of the Rev. James Foſter, one objection aroſe from | 
5 identity of agre 
A burgages. the form of expreſſion in his conveyance, his eſta 
4 CSS burgage (being one of thoſe called 7 bur- G 
Ul: K. 216, gages, and held by the quit-rent of 3d.) was v 
1 conveyed in theſe words, * all that cottage, meſ- taul 
| te ſuage, ' tenement, and dwelling houſe, paying acre 
3 « 34. and commonly called one quarter of a bur- dont 
5 « gage, Ic.” This laſt phraſe was faid to be 8 
improper, and ex vi termini importing it to be m 
A no burgage, for though the irregular burgages, « of 
„ called half and ſuarter burgages were allowed * 
41 and eſtabliſhed in Downton, this tenement not « gis 
„ being deſcribed in the common form, but as 4 obje 
0 quarter of a burgage, it was incumbent on the Ain 
1 counſel to prove, in fact, that the ſubject of the and 
q grant for which the vote was given was an entire now 
* burgage. This, after ſome little debate, was one, 
ö i 75 | ; , A have 
bi ! 1, In a proper burgage tenure borough, the right to vote T 
14 zs incident to the freehold intereſt of every burgage. be 
4 2. Such right may be . but cannot be ex- dene 
I \- tinguiſhed. | ment 
by 3. Every ancient tenement, ſituate within ſuch borough, prov 
4 and held by ſocage tenure, is a burgage. thirt 
5 4. The charaQteriſtics of a burgage are, that the tenanc 
74 is liable to pay to the Icrd of the borough a rent cer- wy / 
| | tain, a relief upon deſcent, and a fine upon alienation, that 
| 5. The queſtion, whether a tenement is or is not a eleve 
i burgage, being a queſtion of preſcription, the affirmative conſ. 
* may be eſtabliſned by any of the modes of proof by - 
which other preſcriptions or cuſtoms are proved, 858 


agreed conſ 
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agreed to by the committee, and the fact was 
eſtabliſhed to the ſatisfaction of the petitiorier's 
counſel. 
William Jameſon was objected to, only de⸗ 
cauſe his deed deſcribed his tenement as four 
acres, and the' roll deſcribed it as three, The 


committee held the vote to be good. 
Samuel Toovey claimed to vote for © all that 
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2. Fraſer, 
P- 123. 


2 Fraſer, 


« meſſuage and tenement; with the garden and P. 78. 


c appurtenances,” c. and the entry referred to 
was of © one meſſuage, one Barn, one garden, and 
« ne orchard, with the appurtenances.” It was 
objected that the word appurtenances in the 
conveyance to the voter, could not convey a barn 
and orchard, and that there being no orchard, 
now it muſt be ſuppoſed, that if there had been 


one, it had been ſevered, but he was held to 


have à good vote. 
Thomas Goddard was objected to, becauſe his 
tenement could not be proved an aneient tene- 


ment by the quit rent roll. In anſwer it was 


proved, that Lord Feverſham had purchaſed 
thirteen burgage tenements of Aſhe, ſor which 
only twelve votes had been made at this election; 
that eleven of them only had voted, to whom 
eleven entries in the roll had been applied; and 
conſequently two more remained ; that this bur- 
gage was one of thoſe derived from Aſhe, and 


een muſt be deſcribed by one of the 
Z 2 remaining 


t. Lud. 
248. 
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Of the remaining entries, but which could not be aſcer- dar 
ns. of tained.— One of the entri les was, For that late wit 
'E 8 K 1 « Davis's —— 15.” the other, „ For that TI 
ee boughtof W. Snelgar and Mowlands 8d.” con 
A witneſs ſwore, he had heard that Goddard's FM 
tenement was that named Davis's. Under theſe | loft 
circumſtances, the only objection was, that as 292 
both parties had all along proceeded on an ad- exc 
miſſion of the neceſſity of proving the payment bur 
of. an ancient. certain quit rent, in order to aſcer- him 
tain a burgage title, the vote was bad, for the ten 
utmoſt that could be ſaid in ſupport of it was, F 
that his burgage muſt have paid one of two vote 
rents, i. e. either a ſhilling or eight pence. The ford 
committee admitted the vote. Eac 
2. Fraſer, John Dendy, junior, claimed to vote for pre- one 

P. 75˙ miſes for which the original burgage rent was 15. be 
a 6d. but in a recovery ſuffered in 1789, the rent whi 
A was ſtated to be 15, and 9d. It appeared, that the as f. 
L. ; owners of this burgage had ſigned feveral ancient T 
N 1 returns down to 1714s and-it was argued, that bore 
1 a variation in the rent is. not of itſelf ſufficient to diſti 
i deſtroy a burgage, if the unity of poſſeſſion has vote 
. remained. A liability to pay the lord's quit rent gag 
* is ſufficient, beſides, it might be preſumed, that paid 
| ſome other piece of burgage land has been added one 
i to increaſe the rent 34. The vote was decided a qu 
to be good, of a 
Where there are no traces left th ancient boun- tern 


daries, 
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daries, and from the tenement having been united Of the. 
with adjoining ones, or from other circumſtances, E 
it is become. impoſſible to deſcribe it in te! 
conveyance to the voter, or to point out the 

diviſions of the land in fact, the vote has been 

loſt. | 

Horſham, 16th June, 1715. A voter was 18. Journ. 
excepted to on account of the uncertainty of his P. 7. 
burgage, in 1702: the homage preſentment of 
him is, as heir of his father, to a certain burgage 
tenure, which they cannot deſcribe, 

Before the Horſham committee, in 1792, the 2. Fraſer, \ 
votes of Richard Williamſon, Alexander Lux- P 797 
ford, and Stringer Shepherd, were objected to. 
Each of them claimed under a conveyance of 
one ſixth part, the whole in fix equal parts to 
be divided, of two fields, formerly one field, 
which had been fix entire burgages, and paid rent 
as ſuch; their votes were admitted to be bad. 

Downton, 1775. It appeared, that in this 1. Dougl. 
borough there have been, from time immemorial, P. _ 
diſtinct and ſeparate tenements, giving a right to 
vote, known by the names of burgages, half bur- | 
gages, and quarters of burgages. The rent always = 
paid to the lord for a whole burgage has been 3 
one ſhilling, for half a burgage ſix pence, and for | 
a quarter of a burgage, three pence, A quarter 
of a burgage or half a burgage are technical 
terms, not expreſſive of the fourth parts, or the 


23 halves 
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halves of whole burgages, but of diſtin& and 
ſeparate tenements of various extent, and appa- 
rently ſo called, becauſe the quit rents they pay 


are halves or quarters of what whole burgages 


Ye | of 
* perſons claimed to vote under convey- 
ances from Mr. Duncombe, each of a quarter of 
a burgage of land in what is called Legg's farm. 
It appeared that Legg's farm, was entered in 
the court-books as paying ten ſhillings rent to the 
lord ; but no traces could be ſhewn of any part 
of it having formerly conſiſted of quarter bur- 
gages. It came in its preſent ſtate by meſne 
aſſignments from one Mr. Legg to the Duncombe 
family, and no boundaries could be diſcovered, 
ſeparating it even into diſtinct whole burgages. (a) 
No attempt to divide it into quarters could be 


ſound before 1708. 


Four others voted under conveyances of quar- 
ters of burgages of land in Butts Cloſe, a piece 
of ground paying four ſhiVings rent. This came 
entire to the Duncombe family in 1700, and 
there were no houſes, ordiviſions of the land into 
diſtinct tenements, 


- (@) In the caſe relating to this borough, in 1784, it ap- 
peared that ſome diviſions were afterwards diſcovered in 
both this and Farr's farms, See 1. Lud. p. 172, 177, and 


ſee poſt, pa. 322. 
One 


gage: 
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One voted for a quarter of a burgage of land 
in Farr's farm.—This, conſiſting of five bur- 
gages and a half of land, was fold by one Farr to 
Mr. Duncombe's family, 21ſt April, 1708, and the 
rent paid for it was five ſhillings and fix pence. 
There were no diviſions in this land. 

One voted for a quarter of a burgage of land 
in Dawe's farm. This was fold in 1708, by 


Dawe, to the Duncombe family, as two bur- 


gages, and it paid two ſhillings rent. There 
was no trace of its having ever contained ancient 
diſtin& quarters of burgages. 

Theſe ſeveral voters were objected to, as well 
for occaſionality, as for not being tenants of an- 
cient quarters of burgages carrying immemo- 
rially a right of voting, but of quarters of bur- 
gages carved out of larger tenements, and ſo ill 
deſcribed in the conveyances as to make it im- 
poſſible to ſay what part of ſuch larger tenements 
paſſed. * | 

In anſwer to the objections made, it ſeems to 
have been admitted, that as voters for quarters 
of burgages, theſe could not be ſupported, but 
as the abovementioned farms contained more 
whole burgages than the parts conveyed, there 
had not been more carved out of them than 
they would bear, and as the purpoſe was to grant 
that property which would carry a vote, "though 
undeſcribed in the deeds, and called a quarter of 

24 a burgage 
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Of Eleftors in Right of Tenure. 
a burgage in the deeds, a whole burgage paſſed ; 


and as to there being no boundaries deſcribed, 


if a man grant an acre out of his field containing 
many, the grantee may take his acre where he 
will in the field. 

In reply it was urged, that] it was doubful how 
far whole burgages could be granted out of theſe 
farms, ſo as to convey a right of voting, be- 
cauſe there are no traces of the ſeparate burgages 
remaining; and though a grantee of an acre 
might take it where he pleaſed, yet a burgage 
not being like an acre of known meaſurable 
extent, it is impoſſible to ſeparate it; beſides 
by the conveyance of 4 quarter of a burgage, a 
whole one cannot paſs. 

The deciſion of the committee on the validity 
of theſe: votes does not appear in the minutes; 


but the committee determined ultimately againſt 


Mr. Duncombe, who had attempted to ſupport 
them, and in the arguments in the Downton caſe 
in 1784, it was taken for granted, that they had 
been decided to be bad votes. 

Dovnton, 1784. Queſtions relating to ſome 
of the ſame burgages were again agitated, but 
the voters did not claim by virtue of quarter bur- 


gages, but of whole ones. Theſe voters, eleven 


in number, were objected to as holding tenements 
that were only ſubdivided, and uncertain parts 
6b Chas Five of n had voted for whole 

burgages 
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burgages in Farr's Farm before mentioned, to. 
which they had belonged as far back as living wit- 
ne ſſes could remember. They now conſiſted of five 
ſeparate tenements, but no account was given of 
the half burgage. A ſurveyor, who had been em- 
ployed by Lord Feverſham, in 1745; to ſurvey 
che borough, and aſcertain his burgages, pro- 
duced the plan he had then made, in which were 
names and deſcriptions taken from a rent roll, 
kept by his Lordſhip's ſteward, and theſe bur- 
gages were deſcribed in two parcels, one on 
the north ſide of the ſtreet, paying 3s. and 64. 
burgage rent, now conſiſting of three houſes, 
and the other on the ſouth ſide, paying 25. now 
conliſting of two houſes, but divided by the ſur- 
veyor into three, becaule it was intended to — 
three of them in future. 

Four whole burgages had been granted out of 
ſome meadow land, that went by the name of the 
White Horſe ; the deſcription of the premiſes in 
each of theſe deeds was, © all that ancient bur- 
ce pace, ſituate or being within the borough of 
« Downton, in the county of Wilts, part of the 
© land belonging to the White Horſe.” The 
entry in the quit rent roll was « G. Eyre for 
« part of that land belonging to the White 
* Horſe, — 1985. 94.” being the rent for nineteen 
burgages and a half. The number of the pre- 
ſent diviſions of this property, and whether there 

were 
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were any, was diſputed ; but there certainly were 


not ſo many as to anſwer to the rent. 
Two whole burgages had been granted out of 


the land mentioned before, called Legg's Farm, 


each deſcribed as © an ancient . burgage, ſituate 
or being within the borough of Downton, in 
te the, county of Wilts, part of Legg's Farm, 
« formerly in the poſſeſſion of I. Plaſket.” The 
entry 1n the quit rent roll was of the entire ſum 
of 104. It was proved, that there were marks of 
this land having been anciently divided into ten 
parts. There was no evidence of more than one vote 
baving been allowed for any of the eſtates at any 
former eleftion. The committee reſolved not to 
admit theſe eleven votes. In 1785, it appears 
from Mr. Luders's report, that theſe votes were 
again made the ſubject of contention, and that 
they were differently modified from their ſtate on 
the laſt election, and further evidence was adduced 
relating to them; but the committee came to no 
deciſion upon them, on account of the ſudden turn 
by which the cauſe came to its concluſion. 

In John Webb's caſe, there was no deſcription 
of the burgage in the deed, yet the burgage was 
aſcertained by evidence, and the vote deemed 
good. 


An ancient burgage cannot be ſplit ſo as to 
give more than one perſon a right to vote, but 
where it has happened that ſeveral burgage tene- 

| ments 
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ments have come into one hand, the owner can 
vote only once for them all; but the diſtinct 


rights of every burgage, though dormant in his 


hands, were never loſt, and revived immediately 
on the ſeparation. Therefore it has been ar- 
gued, that by ſplitting burgage tenements the 
number of votes (as in the caſe of common 


freehold) could never be increaſed beyond the 
number of original burgages, and the inconve- 


niences which the ſecond clauſe of the 7 and 


8 W. III. c. 25. ſ. 7. was meant to remedy, 
could never ariſe from freeholds of this deſcrip- 
tion. The words of that part of the clauſe are, 
And “ that all conveyances of any meſſuages, 
« lands, tenements, or hereditaments, in any 
« county, city, borough, town corporate, port, 
ce or place, in order to multiply voices, or to 
ce ſplit and divide the intereſt in any houſes or 
<« lands among ſeveral perſons, to enable them to 
« vote at elections of members to ſerve in par- 


te liament, are hereby declared to be void and of 


none effect; and that no more than one ſingle 
« voice ſhall be admitted to one and the ſame 
« houſe or tenement.” 

It does not ſeem, however, to have been always 
the current opinion, that burgage tenements 
were exempted from this act. 

Horſham, 16th June, 1715. One George 
Bridger was excepted to as a ſplit vote made 
under 
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under Sturt. To which it was anſwered, the 
diviſion was before the ſtatute. 

One John Lintot had five burgages and a 
half, paying 5s. and 5d. rent, and almoſt two 
years before had conveyed premiſes to five perſons 
for lives, who tendered their votes; it was an- 
ſwered, that all theſe conveyances were made the 
ſame day, and objected that they were ſplit votes 
and fraudulent; and the tenants of ſeveral parts of 
theſe lands ſaid they held under Mr. EINE: and 
conſtantly paid their rent to him. 

But. the queſtion was fully diſcuſſed in the 
Downton caſe in 1775, and the committee de- 
cided, that this en did not apply to burgage 
renure. 

One general objeRtion, cab to moſt of 
the votes for the fitting members, was occa- 


fionaltty. 


The conveyances to ſome were made by Mr. 


Duncombe in 1768, but the deeds had remained 
cver ſince in his hands; notwithſtanding theſe 


conveyances, the occupiers had continued to pay 
their rents to him, and expected to do fo when 
they became due again, conſidering him as their 
landlord, and being unacquainted with the grants 
made to the voters; and there were no entries 
on the court rolls of 1768 of thoſe conveyances, 
nor of the payment of the alienation fines. 

4 The 
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3 * 


The conveyances to others appeared to have Burga 


been printed at the expence of Mr. Duncombe, 
and executed after the writ and precept had iſſued, ſome 
being brought wet to the poll, The grantees did 
not know where the lands contained in them lay, 
and one man at the poll produced a grant for 
which he claimed a vote, which on examination 
appeared to be made to another perſon. 

Mr. Duncombe, at the poll, forbad the voters 
to anſwer any queſtions about their conveyances. 
The conſideration in them all was five ſhillings. 
The rent twenty ſhillings a year. They were by 


leaſe and releaſe for life, with a clauſe of re-entry 


if the grantee ſhould _ without the conſent 
of the grantor. 

It appeared, that the cod of making ſuch 
conveyances about the time of an election had 
long prevailed in the borough, and that the 
votes ſo made were known by the name of fag- 
gots. (a) At the two laſt conteſted elections, 
one forty-ſeven years ago, and the other in 1747, 
faggots were polled on both ſides, but there were no 
petitions. It was objected on the part of the 


(a The ſame. name is given at Saltaſh to votes made 
colourably about the time of an election, and in the argu- 
ment on that caſe in 1787, it was alluded to as a word per- 
fectly well known, eſpecially in burgage tenure boroughs. 
2. Luders, 211, 216, They are known at Oakhampton. 
petitioners, 
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petitioners, that the votes in queſtion were co- 
lourable, fraudulent, and void, both by the com- 
mon law of parliament, and the beforementioned 
ſtatute of William the Third. 

To ſhew that votes of all deſcriptions, plainly 
colourable and fraudulent, were void bv the com- 


mon law of parliament, the caſes of Stafford, 


4th February, 1724-5, and Wareham, rgth Ja- 
nuary, .1747-8, were cited; and it was argued, 
that votes clearly fraudulent, and made merely 
for the purpoſe of an election, were bad, though 
dated more than a year anterior to the election; 
and the caſes of Weymouth and Melcombe 
Regis, 3d June, 1714, were cited. It was in- 
ſiſted, that the meaning of the ſtatutes againſt 
occaſional frecholders and occaſional freemen 
(a) is, that perſons claiming to vote, who have 
become freeholders or freemen within the year, 
fhall be preſumed to have become ſo for the pur- 


poſe of the election, and therefore their votes 


ſhall be rejected without further enquiry. So 
with regard to burgage tenure votes made within 
the year, they perhaps ought to be preſumed to 
be occaſional and fraudulent by analogy to the 
3d of Geo. the Third, but certainly, if clearly 


. (a) Viz, 18 Geo, II. c. 18, ſ. 3. 19 Geo. II. c. 28. 
and 3 Geo. III. c. 15. 


proved 
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proved to be fraudulent, they will be void, though 
made more than à year before the election. And 
here it being proved that the conveyances car- 
ried no beneficial intereſt, and were followed 


neither by poſſeſſion of the eſtates nor even of 


the deeds, and the continuance of the grantor in 
poſſeſſion is a badge of fraud, 1, Lev. 146. 
and no act of ownerſhip: had been incurred by 
the grantees, and therefore as well the convey- 
ances made in 1768, as thoſe made immediately 
preceding the election, were fraudulent and 
void; and to the laſt claſs it was alſo objected, 
that the writ of election and precept can only 
have in view thoſe electors who exiſt at the time 
when they iſſue, and therefore voters, whoſe titles 


accrue afterwards, cannot exerciſe their right at 
that election. 


That thoſe votes were bad, was alſo argued 


from the 7th ſection of the 7th and 8th of 
Will. III. for the conveyances in queſtion being 
made in order to multiply voices, are void, and 
the votes claimed under them muſt, 4 fortiori, 

be void alſo. | 
The counſel for the petitioners inſiſted, 
that if the objection of fraud and occaſionality 
prevailed, the petitioners muſt have a great ma- 
jority, and that at all events upon other grounds 
on which ſome of the ſitting members votes had 
been impeached, they muſt have a majority. 
The 
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The committee determined in favour of the pe- 
titioners, but on hat ground does not appear. 

On a vacancy by the death of one of the mem- 
hers, Mr. Duncombe was returned without op- 
poſition in 1779. He did not live to enjoy his 


ſeat. At the election occaſioned by his death, 


Mr. B. Bouverie and Mr. Shafto were candi- 
dates. Mr. Bouverie was returned, and Mr. 
Shafto petitioned. The merits of the caſe turn. 
ed upon the occaſionality of the votes for Mr. 
Shafto. The determination of the committee 
(in 1780) was in his fayour, by which they in 
effect decided, that the objection of occaſionality 
did not attach upon votes by burgage tenure. 
At the general election in 1780, Mr. Saunders 
and Mr. Alexander Hume petitioned againſt the 
Honourable Henry Seymour Conway and Mr. 
Shafto, ſolely upon the ground of the returning 
officer having admitted © perſons to vote under 
« fraudulent, occaſional, fictitious, and illegal 
« conveyances,” and the deciſion of the com- 
mittee (in 1781) was conformble to the res 
ones. 

Horſham, 1792. It was ſaid by che counſel 
for the petitioners, that it was now generally un- 
derſtood, that the ſtatute of Will. III. againſt 
ſplitting property did not apply to this ſpecies of 
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The ſtatutes of the 10 Anne, c. 23. and 
the 18 Geo. II. c. 18. againſt fraudulent con- 
veyances made to qualify perſons to vote, 
are expreſsly confined to electors for counties 
only; and when the ſtatute 13 Geo. II. c. 20, 
relating to cities. being counties of them- 
ſelves was in agitation, it was moved, that the 
committee ſhould be inflructed © to receive a 
« clauſe or clauſes to reſtrain any perſons from 
« voting for the electing of members to ſerve in 
« parliament for any city, borough, port, town, or 
« place, in that part of Great Britain called Eng- 
« land, unleſs ſuch perſon has been in the poſſeſſion 
« of the franchiſe, for which he claims a right to 
give his vote, for a certain time to be limited, 
te except he is entitled by burgage tenure, or that 
« ſuch right accrues to him by deſcent, marriage, 
« birth, or ſervitude, or where the right of elec- 
© tion ĩs in a ſelect or limited number of perſons;” 
but it paſſed in the negative. And though ſub- 
ſequent ſtatutes have limited a time for which 
moſt of the other claſſes of voters ſhall have been 
in poſſeſſion of their franchiſe, before they ſhall be 
entitled to vote, there 1s no limitation with re- 
ſpect to electors of this deſcription, 


Conveyances made to create votes in burgage 
tenure boroughs, therefore, muſt ſtand or fall by 
the rules of the common law; but it has been argued 
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and decided, that by the law of parliament (which 
is part of the common law) conveyances of bur- 


gage tenements, made under the moſt pregnant 
circumſtances of legal fraud, for the purpoſes of 


an election, were good and valid. I ſhall; here 
refer the reader to the Downton caſes in 1775, 
1780, and 1781, and Petersfield, gth May, 1727, 
before cited, and that of Great Bedwin, 26th March, 
1729, where it was agreed, that the right was in 
the freeholders and inhabitants of ancient bur- 
gages within the borough ; but the fitting mem- 
ber inſiſted, that ancient burgages on the common 
alſo gave a right, and that the voters ſhould have 
been in poſſeſſion forty days before the election. 
The committee reſolved the right of voting to be 
in the freeholders and inhabitants of ancient bur- 
gage meſſuages, and thereby gave their ſanction 
to a practice which had long prevailed in this bo- 
rough, of making conveyances of burgages four 
or five days before each election. 

Ihe following caſe ſhews ſtrongly the abſurd 
length to which the arguments on which thoſe de- 
ciſions reſt may be puſhed, for there a committee, 
fitting as a court of Juſtice, were called upon to 
recognize titles as good for the purpoſe of giving 
votes, but as fictitious and fraudulent for all 
other purpoſes. John Burns voted for a bur- 
gage, which was aſſerted to be part of five bur- 
gages and a half, which had anciently belonged 
9 | to 
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to Richard Lintott. It appeared, that Lady Ir- 
win had conveyed this land by another deſcrip- 
tion to Philip Chaſemore in 1780, and in 1787 
he was preſented. by the homage, and adinitted a 
burgeſs of the borough. A quo warranto was 
afterwards moved againſt Chaſemore, to know 
by what authority he claimed to be a burgeſs, 
and he diſclaimed his title, and diveſted himſelf 
of all his intereſt in the tenement. © This 
evidence was objected to, on the ground chat 
« Lady Irwin's act ought not to prejudice others; 
te bur it being auſwered, that in a burgage tenure 
« borough, acts done by the proprietors of the land 
« are always conſidered as affetting the rights of 
* thoſe who claim to vote under them, the objection 
« was not preſſed. The vote was left unde- 
« cided. | 

How far. the Downton deciſions, before al- 
luded to, were conſiſtent with the common law, 
the reader will be able to judge for himſelf from 
the following obſervations and caſes. A diſtinction 
has ſometimes been made between fraud and oc- 
caſionality, as applied to the conveyances of real 
property to give a vote; but it may be doubted 
whether there is any real foundation for it. Lord 
Coke defines © covin to be a ſecret aſſent, deter- 
* mined in the hearts of 7wo or more, to the de- 
e frauding or prejudice of another; but it was 
ſaid in Merrel Treſham's caſe, that fraud may 
Aa 2 be 


333 


Fraudulent 
conveyance 
of burgages 
at eommon 
law. 


— —. 


Co. Litt. 
p. 357. a. b. 


9. Rep. 
p- 110. b. 


334 Of Electors in Right of Tenura. 


Fraudulent be in the heart of ene only. The covin ſup- 
conveyance poſed to exiſt in the preſent caſe is to defeat the 
of burgages . 

at common right of the other voters. In the Oakhamp- 

law. ton caſe, the counſel on one ſide ſaid, that « if 

8 « he were to attempt the definition of an occa- 

146. e ſional act, he ſhould ſay it is that which in it- 

te ſelf is prima facie fair and legal; but which, 

« having in view a purpoſe by which a third 

« perſon may be injured, ſhall not be valid 

ce againſt him, owing to his not being a party to 

« jt,” In this ſenſe there ſeems no material dif- 

ference between an occaſional and a covinous act, 

and a conveyance may be, legally made, even at 

a the eve of an election, of property which carries a 

| vote, and the grantee immediately exerciſe his 

| » franchiſe, provided the real object of the con- 
* veyance was to transfer the property. 

1 1. Doug. But in the Downton caſe, 1775, fraud was 

| * defined by the counſel for the ſitting members 

5 to be, & where the parties pretend to do ſome- 

Ib. p. 229. © thing which in fact they do not,” and it ſeems 

N to have been acceded to by the other ſide. It 

N was further contended, that nothing which by law 

4 1 a a man has a right to do can be ſaid to be fraudu- 

* lent, and if conveyances to make votes in that 

| . borough were to be called a fraud on the other 

al electors, the ſuffering of a common recovery by 

j a tenant in tail is a fraud on the donor. Ac- 

j cordipg to this latter definition, a tenement: to 

which 
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which a right of voting is annexed may be 
conveyed for the expreſs purpoſe of entitling the 
grantee to vote at an approaching election, pro- 
vided only the grant is bond fide perfected, 
and with all the proper ſolemnities. But where 
there is any ſecret truſt or underſtanding. that 
the premiſes ſhall be reconveyed, or title deeds 
returned, after the election, it may be preſumed 
that the conveyance was fraudulent, *© becauſe 
te the parties pretend to do ſomething which in 
« fact they do not.” (a) 

It is difficult to give a ſatisfactory account of 
the introduction into burgage tenure boroughs 
of the practice of making votes for the purpoſes 
of elections. Before the reign of Charles the Iſt, 
a ſeat in parliament was not ſo much the ebje& 
of purſuit as in after times. In his reign the 
commons daily grew in dignity and ſtrength, till 
the whole power of the country fell into their 
hands. But the managing of elections does not 
ſeem to have been reduced to a ſcience till after 
the Reſtoration, when, in the heat of party, 
neither ſide was very ſcrupulous about the mea- 


ſures which were. to give them the victory in 


(a) Such of my readers as wiſh to ſee this ſubject further 
diſcuſſed may be referred to the caſe of Downton, Haſle- 
mere, 2, Dougl. p. 326. Oakhampton, 2. Fraſer, 69, &c, 
and ſee the Iiſt vol. of this work, chap. 5. | 


Aa 3 parliament, 
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Of Elefors in Right of Tenure. 
parliament. But even in thoſe times the deciſions 
of the committee of privileges and elections ſeem 
to have been generally made with a Wanne 
degree of impartiality. 

From the following caſes it will be RY that 
by the common law and the law of parliament 
(which is part of it) votes made under circum- 
ſtances ſimilar to thoſe which have been decided 
to be good in the Downton caſes have been fre- 
quently objected to, doubted, or decided againſt, 
The firſt caſe which I have met with is that of 
Downton, 3d July, 1661, which forms a curious 
contraſt with thoſe recently decided; for then © the 
« queſtion was, whether the out-livers that have 


c freeholds, but no houſes, within the borough had 


« voſces, the opinion of the committee, that they 
ce had voices; “ but ſome members inſiſting 
« that divers inconſiderable fret holders were frau: 
ce dulently created,” whereby the ſitting mem- 
bers © obtained the majority of voices, concerning 


« which ſome of the evidence was not heard,” 


the queſtion to agree with the: committee was 
negatived by a fingle voice (109 to 108) and 
the report was re- committed, © fully to examine 
ce the ſaid point of fraud.” But no further pro- 
ceeding appears in the Journals. 

The next caſe in order of time is one which 
aroſe in a court of law out of a conteſted elec- 
tion in .a borough, which is not now ranked 

| among 


Of Eleors in Right of Tenure. 
| 


among the burgage tenure boroughs, but at the 
trial was admitted by both parties to be one. 
Haſlemere, 20th May, 1661, it was reſolyed, 
that the inhabitant freebolders have only voice 
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in elections, but whether, theſe freeholders were g. Jg. 
to hold by burgage tenure is not expreſſed, nor p. 255. 


are there any circumſtances diſcloſed in the Jour- 
nals to explain it. Before we proceed to the re- 
port of the enſuing caſe, it will be proper to 
ate the proceedings in the Houſe of Commbny 
which gave riſe to it. 

Haſlemere, 11th Nov. 1680. Mr. Treby re- 


9. Journ. p. 


ported from the committee of privileges and 650. 


elections, that Sir William Moore, baronet, was 
not duly choſen, and that  Denzill Onſlow, Efq. 
and Francis Dorrington, Eſq. were duly elected. 
« He further reports, that the ſaid committee 
© having taken into conſideration the matter of 
the election and return for the borough of 


« Haſlemere, in the county of Surry, that the 


e committee had agreed upon three reſolves, to 
« be reported to the Houle, which he read in 
« his place; and are as followeth, viz. 

« Reſolved, that Sir Williarn Moore, 1 
« is not duly choſen a burgeſs to ſerve in this 
« preſent parliament-of the borough of Haſle- 
© mere, in the county of Surry. 

ce Reſolved, that Denzill Onſlow, Eſq. is duly 
ee choſen for the ſame. 

Aa 4 ce Reſolved, 


4 Patt 26S — — 

* 2 — 2" v4 2 
» - * — ” * „ 

a - — - 282 ot nd oy Faw 2 4» W 
R + > 2 _ 2 — 21 2 . 
Eat CLI Pro 
nt" 8 2 En 6 e 2 3 "= 

on — > . 4 2 
N 1 * : 1 


4 why 


— GI me; 
OI HEE LEFT NS 


- 


— — 
. „ 
Er 


— — adi. 
of n 
* . 


Mar» — 7 * 
e 


— 

2 * 
CLAS 

_— ů — y 


* 


3 

” Fad N n = N FE k 7 

pa » * FF 7 
r 


— . 
3 


4+ > - © —„ 
2 — er 
© 


338 


Fraudulent 


conveyance 

of burgages 

at common 
law. 


Of Eleffors in Right of Tenure; 


te Reſolved, That Francis Dorrington, Eſq. is 
duly choſen for the ſame. *' 


« He further reported, that it did appear to the 


« ſaid committee, that William Rapley, bailiff 
ce of the ſaid borough of Haſlemere, did, upon 
ce the thirtieth of Auguſt, 1679, when the elec- 
tion of burgeſſes to ſerve in this preſent par- 
e liament for the faid borough was made; freely 
«and openly declare and proclaim, that Sir 
t Wm. Moore and Denzil Onſlow, Eſq. were 
ce duly choſen burgeſſes for the ſaid borough, 
and did ſign and ſeal an indenture, purporting 
ce their ſaid election; but about three weeks 
cc after that time he did ſign and ſeal an in- 
ce denture, purporting, that the ſaid Sir Will. 
« Moore, baronet, and J. Greſham, Eſq. were 
ce duly choſen burgeſſes for the ſaid borough ; 
© both which indentures he delivered to the 
ce ſheriff, to be returned into the High Court 
© of Chancery, and they were accordingly re- 
ce turned; and the faid bailiff being examined 
ce by the committee, and interrogated why he 


cc did not make and return the ſaid latter in- 


« denture, he ſaid, he did it at the inſtance 
cc of the ſaid Mr. Greſham, who informed him 
de there was no danger in ſo doing, and would not, 
© nor did give any other anſwer or account con- 

© cerning the ſame.” 
The Houſe agreed with the committee in all 
their 


a Of Eketors in Right of 7. enure, 


their reſolutions, and ordered the return to be 
.- amended, and then © ordered, that William 
e Rapley, bailiff of the ſaid borough of Haſle- 
ce mere, be ſent for in cuſtody of the ſerjeant at 
arms attending this Houſe, to anſwer at the 
« bar of this Houſe for the miſdemeanors by 
« him committed in the election and return of 
© members to ſerve in this preſent parliament for 
« the borough of Haſlemere.” _ » 

On the 26th of November he was cenſured 
and diſcharged,” paying his fees. | 

Mr. Onſlow afterwards brought an action on 
the caſe againſt Rapley (a) for a falſe return. 
It was tried before Sir Francis Pemberton, 
Lord Chief Juſtice of England, at the Surry aſ- 
ſizes, held at Kingſton,” on the 20th July, 168. 
The defence firſt ſet up was, that the plaintiff 
was not a reſiant within the borough, as required 
by the 1 Hen, V. c. 1. but the judge overruled 
that objection. © It was agreed unto by the 
e parties and their counſel on both ſides, that 
ie the right of choice of burgeſſes for this bo- 
«© rough to parliament lay in the burgage free- 
« bolders, reſident and inhabiting within the borough, 
K and none others, 


{a ) Mr. Douglas ſays, this caſe was reported in a little tract 
of Lord Somers, firſt publiſhed in 1681, and reprinted in 
the quarto edition of his State Tracts.— 1 Dougl. p. 342. 
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© Then the plaintiff's counſel inſiſted and 
© proved, that there voted for him thirteen, » 
* having good and unqueſtionable votes, unto 
© one whereof the defendant's counſel excepted, 
ee for that he, before the election, had mortgaged 
ce his eſtate, which the party himſelf, preſent in 
« court, denied upon oath, and the court was of 
« opinion it had not been a good objection if 
« true, ſo long as the mortgager continued the 
* poſſeſſion, and 14. the benefit of redemption 
cc jn him. | 
„The defendant's counſel faid, there voted for 
« Mr. Greſham fourteen, having good votes, 
« which, if ſo, would have made a majority; but 
« the plaintiffs counſel excepted to ſix of the 
« fourteen as being no good electors, for that 
ce one of them lived not within the borough, 
ee which was proved by ancient reputation and 
« perambulation, that the houſe where he lived 
« was left without the bounds, 
As to the other five, the objection was, they 
« were no real burgage tenants, and that if any 
© conveyances had been made to them of bur- 
« gage lands, they were lately made, and fraudu- 
« Jently contrived, to make votes againſt an 
« election; and becauſe the defendant's counſel 
© could not deny but theſe conveyances were 
cc lately made, the court put the defendant to 


ct produce and prove them, which was done ; and 
| ce upon 


Of Electors in Right of Tenure. 
« upon reading of them, it appeared, #wo of the 
« frve were made after the teſt of the parliament 
« qorit, and three of them in order to carry on 
« Sir Philip Floyd's election in the borough, about 
« fue years ſince ; two of them were conveyances 
« oy one Vallor, who had a garden of about 
« thirty rods, of which they made jointures to 
« their wives, each ſhare being worth at beſt 
« two ſhillings per annum ; another of the five 
« was made by a father who had a cloſe con- 
« taining two acres, and made a conveyance to 
his ſon of about a quarter of an acre, which 


« always after lay undivided, and was conſtantly 


enjoyed by the father; another conveyance 
« was made by a ſon-in-law to his father-in-law, 
« of a cart-houſe ; the laſt was a conveyance 
« to one Jackſon of a little tenement, but it was 
e proved that collateral ſecurity was given to 
tc reconvey, and that the grantor had repaired it. 
« As to all five, there appeared ſeveral badges 
© of fraud, as a continued poſſeſſion in the 
« orantors, &c. and the ſeveral confeſſions of 
© the purpoſe and intent of making them fot 
« the elections.“ 
© The matter appeared fo foul, the court began 
© ſeverely to cenſure ſuch proceedings as evil 
e and unlawful, Mr. W. (recorder of G.) one 
« of the defendant's counſel, ſtood up to juſtify 
© the proceedings, and ſaid it was part of the 
« conſtitution 
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* Fraudulent cc conſtitution of our government to do ſo. At « jt 1 
1 conveyance „ .: 2 | 
* of burgages which the court ſeemed very angry, and won- « ei 
F at —_ dered that any one, eſpecially a man of the « (et 
. 6 ys © gown, ſhould ſay ſo, and ſaid, do you think ce co1 
. | ce our government has no better conſtitution ? « the 
. ce with which the gentleman not being ſatisfied, « an) 
3 « he was told by: the court he deſerved to be « be 
3 ce taken notice of for ſaying ſo, and that he « thi 
* * ſeemed to have adviſed the thing done. To « led 
* te conclude the evidence, the plaintiffs counſel «© ans 
i cc delivered into court ten or twelve ſeveral « hir 
5 « conveyances, that were proved by the party « be 
„ . « that wrote them to have been made by Mr. « qul 
'M « Greſham's order to make ſo many votes at a e wh 
1 i | ce former election, wherein Mr. Greſham was con- 98 
WW « cerned, and the election being over, they « wa 
* ce were cancelled and delivered up, concerning « cha 
MW « which Mr. Greſham endeavoured to ſay ſome « 997 
| 0 ce thing by way of excuſe, but was told by the cc thi; 
1 ce court, it was too bad to be excuſed, and it was — 
3 5 « well an att of general pardon had paſſed ſince « for 
„ ce this was done, elſe he ſhould have anſwered it in ce bel 
3 |. : * another place. j « che 
1 « During the whole time of the trial the ſame « jn 
i cc was managed with great patience and cir- cc uſe 
"of « cumſpection; for ſo ſoon as the cauſe was « anc 
5 te opened by the plaintiff's counſel, the court ce wwe 
* te perceiving the nature of it, commanded ſilence fi or 
[t cc and attention in the jury, the court declaring 
i cc jt 
# | 
bt 
I! 
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« it was of great weight, as great as any that 
« ever came here to be tried. And the evi- 
« dence being fully given on both ſides, the 
« court, by way of direction, told the jury, that 
« the plaintiff need not, as this caſe is, prove 
« any expreſs malice in the defendant, for it ſhall 
« be intended, when a man ſhall do ſuch an evil 
« thing as this is, contrary to his own know- 
« ledge and declaration made upon the election, 
« and afterwards alſo, for it was proved againſt 
« him by one or two witneſſes, that a little time 
« before this trial he did confeſs Mr. Onſlow was 
« quly elected, and that he had told Mr. Greſham 
© what would come of it. | 

« And the court further told the jury, that this 
« was a cauſe of moment, and deſerved more 
« than ordinary conſideration; and that the making 
te votes by ſuch means was a very evil and unlawful 
« thing, and tended to the deſtruftion of the povern- 
« ment, and debauching of parliament ; and although 
« ſome of the conveyances were made ſome time 
© before his election, to ſerve a turn at a former 


choice, yet that they were fraudulent and void 


e in their creation, and ought not to be made 


c uſe of at any time againſt any other perſon; ' 


« and that it was ſenſeleſs to think ſuch practices 
« were part of the conſtitution of our government, 
** or to imagine that perſons whom we entruſt 

« with 
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ee with our lives and fortunes ought to be made 
ce and choſen" by ſuch evil devices; and that 
&« ſuch practices deſerve to be ſeverely puniſhed; and 
e directed the jury to give ſignal damages. 
« Whereupon the jury withdrew, and after a 
« ſhort ſtay gave a verdict for the plaintiff, and 
« fifty pounds damages. Is 
« And the court, in the courſe of the evidence, 
« having obſerved one Billinghurſt to be much 


ce concerned in the proof. and management of their 


« fraudulent deeds, conceived him to be privy to 
« much of the practice thereabouts, and com- 
© manded him to ſtay in court until the jury had 
« given in their verdict, which when they had 
« done, the court requited him to find ſureties 
« to appear in the court of kings bench next 
« Michaelmas Term, 10 anſwer to an information 
ce touching the ſaid miſdemeanour, and in the mean 
© time to be of the good behaviour, which ac- 
© cordingly he did do. And Sir Wm. Moore 
c and Sir Geo. Woodruff, whom he had ſerved 
« jn the laſt election at Haſlemere, were his 
« ſureties. And the court required the plaintiff, 
« Mr. Onflow, to ſee that an information be preferred, 
cc which he promifed to do. And 7he court 
© declared it was a very great offence, and ſhould 
« be ſeverely puniſhed.” 
Pontefract, 17th Jan. 1699. It appeared, that 
Edward 
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of Eleffors in Right of Tenure. 


Edward Foſter's deeds of purchaſe were produced 


in court at the election, but he was refuſed his 
vote, becauſe his deeds were dated three or four 


days after. the teſt of the writ, though he yet 
enjoys the eſtate. 

Old Sarum, 11th Dec. 1705. A double re- 
turn, one by the bailiffs and burgeſſes, the other 
by the burgeſſes only. Lord Grandiſon and Mr. 
Mompeſſon had petitioned againſt each other. 


Mr, Mompeſſon objected to one return, becauſe 


it was made by the bailiff of the manor, and not 
by the burgeſſes, and inſiſted that the bailiff had 
nothing to do with the return. On the other ſide 
it was admitted, that the return muſt be by the 
burgators, but the precept ought to be delivered 
to the bailiff, who is the computer of votes. The 
committee did not come to any reſolution about 
the returning officer. The votes were even at the 
election, by Mr. Mompeſſon voting for himſelf, 


and now he produced evidence to ſubſtantiate 


two which had been tendered for him at the 


election, and been refuſed, and to ſhew two others 


who had voted for Lord Grandiſon had no right. 
The evidence ſeems to have been pretty ſtrong 
againſt the right of the two intended to be added 
to the poll, and as to the two to be ſtruck off 
Lord Grandiſon's poll, it appeared that Carter 
had a leaſe made to him by Lord Grandiſon, in 

April 
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April laſt, for three lives, but he had received no 


rent, and gave his note for the purchaſe money, 


being £.225. The rent was L. 12. per annum, 
out of which 124. per annum was reſerved to 
Lord Grandiſon. Carter had been told after the 
election, by a witneſs, that he heard he took poſ- 
ſeſſion on the election day, and therefore thought 
he had no right, and Carter had ſaid, he thought 
ſo too. And Swanton had a deed of lands in 
the borough, but it was not- proved he had re- 
ceived any profits. It is probable, that the com- 
mittee preſumed one or other of theſe votes to 
be fraudulent and bad, for Mr. Mompeſſon was re- 
ſolved to be duly elected, and the Houſe agreed. 
Pontefract, 22d Mar. 1715. It appeared, that 
forty-one votes, offered to be added to the peti- 
tioners poll, did tender themſelves for the peti- 
tioners, and were refuſed, “ and on proving 
ce their title before the committee, it appeared, 
ce that the conſideration monies were not paid, 
<« but notes given as ſecurities for the ſame.” 
Horſham, 16th June, 1715. To add a voter 
to the petitioners poll, a conveyance was pro- 
duced, but objected to, becauſe executed after the 
teſte of rhe writ. 
Horſham, 16th June, 1715. Several votes 
were objected to for occaſionality; the con- 
veyance to George Booker was executed aſter 


the 


of Flefors in 115 f Turi. 


the teſte of the writ, which was the 17th Jai 
1714. So was that to William Paſh. The 
objection of occaſionality ſeems to have been 
confined chiefly to conveyances made after the 
teſte of the writ, and ſeveral, made on both 
ſides appear to have been executed in the month 
of January. 

Horſham, 16th June, 1715. it en that 
Nathaniel Sturt had conveyed to John Aylward 
only to give him a vote, and that ſecurity was 
taken for delivering up the title, which was ac- 
cordingly done, upon the giving back that ſe⸗ 
curity. 

Horſham 16th June; 7716. John Gratwick, 
jun. had only a colourable title to vote, and 
was under a bond to reconvey on requeſt.— 
Richard Sayres Was objefted to for voting for 
Mr. Goodyer's Houſe. It was proved by the 


tenants, that they paid their rent conſtantly to 


Goodyer. Mr. Goodyer ſaid he had ſecurity 
from Sayres to reconvey, and that he made hint 
only a colourable title to vote upon the two 
Mr. Wicker's ſolicitation, and promiſed that he 
ſhould have L. 30. for it. 

Weſtbury, 16th Mar. 1747. The election 
took place on the 29th of June, and many voters 
appear to have claimed to vote under convey- 
ances, dated on the 1oth, 12th, 15th, 17th, 21ſt, 
and 22d of that month, a few days only before 
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the election, and no obje ltion was made on that 
account. And when voters were objected to as 
having voted under fraudulent leaſes, or none at 
all, and their votes impeached by ſtrong circum- 
ſtances of fraud and occaſionality laid before the 
committee, the production of leaſes, ſome exe- 
cuted only a few days before the election, was 
the general anſwer. The committee came to fo 
ſpecific reſolution on theſe points. 


On 3oth April, 1787, on an appeal in the caſe 
of the honourable William Elphinſtone, Lord 


'Fhurlow, in the Houſe of Lords, ſaid ; | 
et J have been anxious to ſtate this, as to what 
ce J look upon to be the right of voting in Scot- 


e land. I am afraid, in pratlice, it has been re- 
e duced to the condition of a burgage tenure 


« here; and when I mention that tenure, it 
© may be neceſſary to make ſome obſervations 


upon it. 


« ] know the Houſe of Chinindes is a com- 
« petent court to decide upon all queſtions of 
« the election of its own members; and I know 


ce there ſtand upon their Journals various de- 
e ciſions ſupporting burgage tenures, which 1 


« do not mean to impeach, or throw the ſmalleſt 
ce reflection upon in the world, There is a lati- 
© tude and a ſovereign power that belongs to 


s the Houſe of Commons, which, perhaps, ought 


« not to bind itſelf by thoſe narrow rules a 
&« court 
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ie court of juſtice ſhould. go by. If the title 


« to a ſeat in parliament had been in England, 


« 23 now in Scotland, referred to the deciſion 
« of a court of juſtice, we might venture to 
te gueſs that a gentleman could not have been 
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cc 


cc 


© at liberty 20 ſend his ſteward with ten or a dozen 
parchments to be diſtributed among as many 
voters round a green table, and then picked up 


after the election was over. I believe that 
could not have happened. But whether there 
be, or not, that peculiarity in the burgage te- 
nures of England, it is abundantly clear an 
abuſe like that does not exiſt in the conſtitu- 
tion of Scotland. It is alſo undoubtedly clear, 
by the ſtatute of 168 1, and various acts of 
parliament, by which they have tried to ſecure 
it againſt fraud ſince that time, that how ſlender 
ſoe ver the beneficial intereſt may be that is 
taken by the. conveyance, it muſt be taken 
bond fide, and be the abſolute property of the 
perſon pretending to property in it, and con- 
ſequently, if there be any means of impeaching 
it with fraud, thoſe means are open with reſpect 
to this ſpecies of burgage tenure.” 

The Horſham committee, in 1792, declined 


to accede to the doctrine of the Downton caſes, - 
and left open the queſtion, whether the convey- 
ances of burgage tenements - might not be oc- 


caſional at the common law. 
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There, in diſcuſſing the queſtion, whether the 
ſitting member ſhould be permitted to offer evi- 
dence of the local uſage in the borough, of ſplit- 
ting and dividing ancient burgages, the counſel 
for the petitioners argued, that it was now moſt 
generally underſtood, that the doctrine of occa- 
ſionality did not apply in the transfer of burgage 
eſtates. - But when the committee had commu- 
nicated 'their reſolution againſt receiving the 
evidence, there aroſe ſome converſation about its 
meaning, and the committee declared, © that they 
<< meant to leave it open to the ſitting members. 
<« counſel to ſhew, if they pleaſed, the occaſion- 
ce ality of particular votes, for that they were not 
« of opinion, with the counſel for the petitioners, 
© that becauſe the ancient burgages could not be 
<« ſplit, the conveyances of them could not be octa- 
« fional, but tliat if that queſtion was meant to be 
« apitated, the diſcuſſion of it ought to be 
© brought on as ſoon as poſſible.” Tt ſeems 
that the petitioners wiſhed to bring on the diſ- 
cuſſion, and on a croſs- examination of a witneſs 
by the ſitting members counſel, took an oppor- 


tunity of preſſing to have the queſtion argued. 


The ſitting members, who had declined the diſ- 


cuſſion before, objected that they had a right to 
reſerve it till it was their turn to open their caſe, 


and the committee reſolved, that they did © not 
© think it proper, in the preſent ſtage of the cauſe, 
. « te 


tor of 
friend 
of car 
ed on 
again 
deſtro 
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are de 
gume 
it was 
breacl 
comm 
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& to call upon rhe counſel to argue the queſtion 
« of occaſionality.” The counſel for the fitting 
membersdropped the courſe of croſs-examination, 
which had given riſe to the diſpute, and when the 
caſes of the fitting members votes were opened, 
their counſel, Mr. Graham, faid, that a dread f 
ſubverting a poſition very generally received, though 


not founded on accurate reaſoning, together with 


other conſiderations, had induced him to abandon 


this ground. The counſel for the petitioners, in 


his ſumming up, having alſo touched on this to- 
pic, the committee intimated, * that as that gue/- 
« ſion (which was of great difficulty and importance) 
« had been waved by Mr. Graham, it could not 
* be ſuppoſed to weigh at all in the judgment 
te they were about to form.“ 

The arguments againſt the right of a proprie- 
tor of burgage tenements tq convey them to his 
friends. and dependents, for the avowed purpoſe 


of carrying an election, have generally been found- - 


ed on the fraudulent nature of the tranſaction, as 
againſt the individual whoſe right of voting is 
deſtroyed by the introduction of ſtrangers. Even 
the injury done to the candidate, whoſe proſpeCts 
are defeated, has hardly been noticed in the ar- 
guments ; but in the cafe of Onſlow and Rapley, 
it was taken up in a higher point of view, as a 
breach of that freedom of election which the 
commons of England have upon many occafions 
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ſhewn a becoming jealouſy to ſupport, and with- 
out which repreſentation can exiſt only in name: 
The right of voting is a ſolemn truſt repoſed in 
the individual by the public, to be exerciſed, nat 
for the private emolument of himſelf or his 
friend, but for the benefit of the whole commu- 
nity. He who has accepted a bribe is not diſ- 
franchiſed becauſe he has done a fraudulent act, 
to the injury of other voters, but becauſe he has 
violated his truſt, by putting his conſcience under 
the controul of another, and rendering himſelf in- 


capable of making a free choice, or exercifing an 


impartial judgment on the merits of the candi- 
dates. The ſame reaſoning applies to the diſ- 
qualification of revenue officers, paupers, and 
others, whom the law preſumes to be incapable 
of acting as free agents, and having a choice of 
their own. On this ground ſtands the objection 
made before the committee, Weſtbury, 1 Dec. 
1702, againſt ſome voters, who had given bonds 
for C. 20 each, to vote for Lord Abingdon's intereſt as 
long as they lived; but it was offered to be proved 
in anſwer, that thoſe bonds had been all publicly 
cancelled and deſtroyed long before the election, 
as ſoon as Mr. Robert Bertie, one of the petition- 
ers, heard of them; but after the committee had di- 
refed the counſel to withdraw, they reſolved the 
petitioner to be duly elected, ſo that their opinion 
does not preciſely appear. So with regard to 

the 


Of Eleclors in Right of Tenure. 


the conveying of burgages, in order to make 
voters immediately before an election, the prin- 
cipal objection ſeems to be, not that either the 
rights of electors or candidates are infringed, but 
that tne public ſuſtains an injury, and the conſti - 
tution itſelf receives a wound. 

The proprietor of burgages cannot carry on 
this practice without running ſome riſque, for he 
muſt depend ſolely on the honour of the voter 
to perform his engagements. We have ſe&n 
that the tenements muſt be conveyed with all the 
neceſſary ſolemnities, to give the tenant a good 
title; and it has been argued, that the grantee 
may take poſſeſſion of the eſtate conveyed, re- 


fuſe to return or cancel the title deeds or convey 


back his intereſt, and recover the profits from 


the grantor. On this ſubject the reader may be 


referred to the fifth chapter of the firſt volume, 


and the caſe of Nightingal and Deviſme (a) cited 
there, If theſe conveyances of burgages are diſ- 
tinguiſhable from conveyances of other free- 


holds, arid can be ſupported in a court of either 


law or equity, it muſt be ſtill remembered, that 


queſtions may ariſe on their operation as volun- 
tary conveyances, which may be highly danger- 
ous to the intereſt of the grantor, 


(a) It is cited there without the name of the plaintiff, 
from 1 Dougl. p. 223. but appears to be the ſame as is 
reported in 5. Burr. 2589, under the above name. 
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We are not to ſuppoſe, that where the right 
of voting is incident to burgage tenements, there 
may not be ſome further requiſite qualification 
collateral to the tenure, as reſidence, paying ſcot 
and lot, being preſented by. a jury, ſworn in, 
or their names inſerted in a book or regiſter, 
having a right of paſture in a particular field, &c. 
as in the following caſes (in addition to thoſe of 
Weobly, Bramber, and Chippenham). 

Weſtbury, 16th Mar. 1747. Seventeen voters 
were objected to by the ſitting members, as non- 
reſident within the borough, Some of them had 
been reſident for three weeks, ſome a fortnight, 
ſome ten days, and ſome nine days, before the elec- 
tion. On the part of the petitioners the facts were 
not controverted ; but it was obſerved, that moſt 
of thoſe objected to lived conſtantly in the town; 


_ that ſeveral of them were proved to be reſident 


in what the witneſſes for the ſitting members 
called The Borough, three weeks, none leſs than 
nine days, before the election, which was beſore 
the teſte of the writ, and that the law has not, by 
any fixed time, determined what ſhall be deemed 
reſidence. 

Malton, 3oth Mar. 1715. A petition of the 
burgeſſes, electors of this borough, complained, 
that leveral perſons had polled, who did not pay 
icot and lot, and others living without the bo- 
ous pretepcling to be freeholders within it. 

wh | 5 The! e 
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There was alſo a petition from the lofing candj- 
date, but both were withdrawn. 

Horſham, 16th June, 1715. It was agreed, 
chat Horſham is a borough by preſcription, and 
that only burgage tenants in fee, or for life, have 
a right to vote; but it was aſſerted by the ſitting 


member, and denied by the petitioner, that it 
was neceſſary they ſhould be preſented by the 


homage jury. The committee reſolved, and the 


Houſe agreed, that the right was in all ſuch per- 
ſuns as have an eſtate of inheritance, or for life, in 


burgage houſes, or burgage lands, lying within 
the borough. | | | 
Newtown, (Hants) 22d April, 1729. The 
right, on the part of the petitioner, was inſiſted 
to be in the mayor and burgeſſes of the ſaid bo- 
rough, having borough land within the borough. 
On the ſitting members part it was inſiſted, that 
the right of election was in the mayor and bur- 
geſſes of the borough, duly elected by the mayor 
and burgeſſes aſſembled. | 
The Houſe reſolved, that the right of election 
was in the mayor and burgeſſes of the ſaid bo- 
rough, having borough lands within the faid 
borough. An amendment was propoſed to be 
made, by inſerting between the word © bo- 
5 rough” and the word © having,” theſe words, 
« ſuch burgeſſes being duly elected by the mayor 
' y and 
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ce and burgeſſes aſſembled, but was negatived 
151 by gs. | 

Newtown, (Hants) 19th Feb. 1727. Several 
perſons petitioned, ſtating, © that they were le- 
e gally entitled to a burgage tenure, or borough 
land, belonging to the Newtown, in the Ifle of 
« Wight, and thereby have a right to be ſworn 
* in burgeſſes, to vote for members to ſerve in 
e parhament, according to ancient uſage ; that 
« on the laſt day of election to parliament, the 
ce petitioners demanded to be ſworn, and tender- 
& ed their title deeds; but the mayor refuſed to 
« read them, or to admit the petitioners to poll, 
e alledging that they were not burgeſſes, be- 
© cauſe they were not ſworn.” This petition 
dropped at the prorogation of parliament, and 
was not renewed in the enſuing ſeſſion. 


Clithero, 12th February, 1695. The right 


was agreed to be in the bailiffs, burgeſſes, and 
freemen; but if the perſon that had the inheri- 
tance voted, the tenant could not; that the 
cuſtom of the borough is, every year to have an 
inquiry jury in that borough, whoſe office it is to 
inquire who are burgeſſes and freemen, and ſuch 
as are found by that jury are entered in a book, 
and have only uſed to vote at elections. 

21{t December, 1703. The petitioner alledg- 
ed the right to be in the bailiffs and burgetles 
preſented by the jury of inquiry, and ſworn by 

the 
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the bailiffs, and alſo by the freemen. That the 
burgeſſes are ſuch as are ſeiſed of burgage lands 
of inheritance, and ,the freemen are the tenants 
to thoſe burgeſſes, and have a right to vote when 
thoſe who have the inheritance do not vote. 


The ſitting member denied that it was neceſſary 


that the burgeſſes ſhould be preſented or ſworn 
to give them a right to vote. The petitioner 
called witneſſes to prove his allegation ; the ſit- 
ting member produced none; but it does not ap- 
pear the committee came to any deciſion on this 
queſtion. The objection went only to ſeventeen, 
which would not have given the petitioner a ma- 
jority, and twelve of them were proved to have 
been found by a jury of enquiry in May, and had 
in June demanded a court of the bailiffs to ſwear ; 
this one of them refuſed, but in July the other 
bailiff called a court and ſwore them in. Whe- 
ther ſuch court called by one bailiff was regular, 
does not appear. There were charges of cor- 
rupt practices and treating ; but the ſitting mem- 
ber was reſolved to be duly elected. 

In Hilary term, 5 W. and M. a motion was 
made in the court of king's bench for a manda- 
mus directed to the inquiry jury of Clithero, to 
compel them to preſent two perſons to be free- 
men, without which they could not be preſented 
by the bailiffs. Holt, C. J. at firſt refuſed it, ſay- 
ing, they would grant it to him who was to admit, 

not 
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jurifdiction. 
burgage tenures are of the ſame nature ; that the 
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not to them who were to preſent the truth of a 
fact upon oath ; but upon ſearching the records 
in the caſe of Midhurſt, which I ſhall ſtate im- 
mediately, it appeared that a mandamus was 
iſſued in Michaelmas term in the ſame year, di- 
rected ballivis et jurat' (with a daſh). This 
gave riſe to an obſervation, that it did not go to 
the jury to preſent, but to the bailitfs and jury 
Jointly; in anſwer to which the chief juſtice 
ſaid, that it muſt be taken reudende Vingula ſin- 
gulis. 

The Midhurſt caſe was this. It came on in 
Michaelmas Term, in the 28 Geo. II. and was 
a motion for a mandamus to the lord to hold a 
court baron, and to the homage to preſent con- 
veyances of burgage tenures within the manor, 
on a ſuggeſtion by affidavit, that ſeveral convey- 
ances were duly executed, and that at a general 
court they were offered to the homage, who re- 
fuſed to preſent them, and this court granted 
the mandamus, though there was ground to in- 
duce them rather to think that they were not 
legal conveyances ; for if they could ſhew there 
has been no alienation, it would be a good return, 
the legality of the alienation belonging to another 
In this caſe it was argued, that all 


oreſemraent required was only relative to the 


iranchiſe of voting, the eſtate and freehold being 
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veſted ſufficiently without it, and if no preſent- 

ment was made, the franchiſe only would be 

loſt, and not the eſtate ; and the caſe of the King 

and Chriſtchurch, Mich. 12 Geo. II. was cited, 
where a mandamus was granted to the ſteward of 
2 court leet to hold one, and to the jury to 
preſent to the ſteward one Day, who had been 
choſen mayor. Lee, Ch. J. in giving judgment, 
ſaid, that after the right is ſettled, the preſentment 
15 miniſterial only ; and obſerving on the caſe of 
the King and Chriſtchurch, ſtated, that there 
the preſentment was grounded on an election 
previous; and in the caſe then before the court, it 
was grounded on the conveyances precedent ; 


and the caſe of Clithero, before ſtated, was 


relied an. 

Richmond, gth March, 1727. The right of 
election being in diſpute, the Houſe determined 
it to be in ſuch perſons only as are owners of an- 
cient burgages in the borough, having right of 
paſture in a common field called Whytcliffe 
Paſture. 


Or FREEHOLDERS. 
In the Oakhampton caſe, it was aſſerted by the 


counſel for the fitting members, that in one eighth 
of 


21. Journz 
p- 78. 


1. Frafer, 
Pp. 136. 
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Number of 
freehold 


of the boroughs in the kingdom, freeholds gave 


boroughs. the right of voting. The following liſt may be 
—— of uſe; but the reader muſt underſtand that its 
accuracy is not vouched for, 


Briſtol. 


Callington. (a) 


Corff Caſtle. 


Cricklade, and by ſtatute 22d Geo. III. 


c. t. 
5. Dorcheſter, 


Fowey = 
Gatton, - 
Guildford, 
Haſlemere, = 
10. Litchfield, - 


Ludgerſhall, - + 


New Shoreham, 


„ . 
Norwich, 
Nottingham. 

15, Oakhampton, 
Ryegate. 
St. Mitchell, 
Taviſtock, - 


17th May, and 18th 


March, 1720. 
5th March, 1770. 
26th March, 1628. 
24th April, 1689. 
20th May, 1661. 


roth Decem. 1718, 


11th February, 1698. 


by ſtatute 11 Geo. III. 


12th March, 1701. 


24th February, 1719. 


20th March, 1700. 
19th January, 1702. 


(a) Whether this borovgh ought to be placed here is 


very doubtful. 


War cham, 
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Warcham, - +» « 
20. Weymouth and Mel- | 
combe Regis, - 27th May, 1714. (a) 

21. Whitchurch, - - 21ſt December, 1708. 


Igth January, 1747. 


Haverford Weſt, perhaps ought to have been 
inſerted in this liſt, but from the following entries 
in the Journals, it may be doubted whether the 
freeholders have a right to vote. . 4th April, 
1662, the report now made was recommitted, 
and 23d May, 1663, the committee reported 
their opinion, that the burgeſſes and inhabitants of 
the town, and the inhabitants which pay ſcot and 
lot, have voices in the election. It does not ap- 
pear that any reſolution to this effect was report- 
ed, and the Houſe diſagreed to their reſolution 
that Sir William Moreton was duly elected, and 
ordered a new writ to be iſſued. 42 
Haverford Weſt, 4th July, 1715. The right 
was agreed to be in the freeholders, burgeſſes, and 


Ca, Theſe proceedings hardly amount to a laſt determi- 
nation on the right, for the parties differed, but not mate. 
rially, and at length ſubmitted the right to be according to 
the determination of the Houſe in the laſt controverted elec- 
tion, and there was no further contention on the point. 
The committee did not come to any general reſolution on 
the right, but made ſeveral reſolutions againſt ſplit votes, 
and the practice of ſplitting in this borough, of which re- 
folutions no notice was taken by the Houſe, 
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Number of inhabitants paying ſcot and lot, and not receiving and 

1 alms. e mitte 

. It may be doubted, whether Aſhburton ought the f 

not to be taken from the liſt of boroughs where habit 

tenants by burgage are entitled to vote, and placed comi 

here, for though it ſeems from the evidence pro- cand 

. duced in 170% and 1710, that the right is con- Hou 

293. fined to burgage tenements, or tenements pay- T. 

| ing a burgage rent, the determinations of the . and! 

Houſe deſcribe the voters generally as free- ther. 

holders, and the entirety of the tenements does not porte 

appear to have been inſiſted on. freeh 

| tance 

Freeholders In the following boroughs, five only in num- in fas 
vuly vos. ber, the right of voting is ſuppoſed to be co 

> 8 g is ſuppoſed to be confined turne 

to freeholders, viz. Hou 

pa. 248. Haſlemere, the laſt determination, 20th May, 85). 

1661, and the explanatory reſolution in 1775; T. 

have been ſtated already. was 2 

20. Journ. Ryegate, 18th October, 1722. Humphry inhab 

18 Parſons and Richard Mead, Eſq. ſtated in their T* 

- Petition againſt the election of Sir Joſeph tition 

Jekyll, and James Cocks, Eſq. that © the peti- the n 

ce tioners were duly elected by a conſiderable elect. 

c number of the fair and honeſt freeholders, in ed, al 

« whom the right of eleQing members doth © fre 

« le,” « ſai 

5 Taviſtock, 27th April, 1660. A double re- Tz 

turn by the portreeve under the common ſeal; TY 

10 be 


and by the burgeſſes in the name of themſelves 
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and the portreeve. 23d May, 1660. The com- 
mittee reported, that the queſtion was, whether 
the freeholders alone, or the freeholders and in- 
habitants, had a right to vote; the opinion of the 
committee was in favour of the latter, and the 
candidate returned by the portreeve ſeated. The 
Houſe agreed, 

Taviſtock, 16th May, 1661. The mayor 
and burgeſſes made one return, the portreeve ano- 
ther. 17th December, 1661, the committee re- 
ported the queſtion to have been, whether the 
freeholders generally, or freeholders of inheri- 
tance only, had voices. The committee decided 
in favour of the latter, and that the candidate re- 
turned by the portreeve was duly elected. The 
Houſe agreed that he was duly elected (108 to 
85). 

Taviſtock, 8th December, 1691. The right 
was agreed to be in the freeholders of inheritance, 
inhabiting within the ſaid borough, 

Taviſtock, 29th November, 1695. The pe- 
tition ſtated that the petitioner was duly elected by 
the major part of the &urgeſſes, who had a right to 
elect. 13th March, 1695, the committee report- 
ed, and the Houle agreed, the right to be © in the 
« freeholders of inheritance inhabiting within the 
« ſaid borough.” 

Taviſtock, 4th February, 1696, The com- 
mittee reported, and the Houſe agreed, the right 
10 be © in the frecholders of inheritance in poſ- 

Cc « ſeſſion, 
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ce ſeſſion, inhabiting within the ſaid borough; who 
© have been or ſhall be preſented as ſuch by the 
ce jury of enquiry of the ſaid borough ;” but 
19th January, 1702, the committee having re- 
peated the ſame reſolution concerning the right, 
it was moved to ornit the words © who have 
ce been or ſhall be preſented as ſuch by the jury 
© of enquiry of the ſaid borough,” and carried; 
and the Houſe reſolved, that the right © is in 
ce the freeholders in poſſeſſion, inhabiting within 
ce the ſaid borough.” 

Wareham, 16th May, 1661. A double re- 
turn; one was made by the burgeſſes. 15th June, 
1661, the firſt queſtion” was, whether the right 
was in the mayor, magiſtrates, and freeholders;or 
by them and all that paid ſcot and lot, and the 
committee were of opinion, that all that paid 
ſcot and lot had votes. The ſecond queſtion was, 
whether the ſitting member was duly elected; 
and to this latter queſtion, which only was re- 
ported, the Houſe agreec. 

Warcham, 19th January, 1747. The Houſe 
reſol ved, that the right of election © is only in 
«© the mayor and magiſtrates of the ſaid borough 
s pay ſcot and lot, and in the freeholders of 
« lands or tenements there, who have been bons 
« fide, to their own uſe, in the actual occupation, 
« or in the receipts of the rents and profits of 
« ſuch lands and tenements, for the ſpace of one 

cc whole 


le 
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, whole year next before the election, except 
e the ſame came to ſuch freeholders by deſcent, 
« deviſe, marriage, marriage ſettlement, or pro- 
© motion of ſome babes in the church.“ 

Whitchurch, 10th November, 1702. The 
right was agreed to be in the burgage tenants, 
in thoſe that had a burgage houſe, or one acre.of 
burgage land, for life, either in their own right, 
or in the right of their wives. 

Whitchurch, 21ſt December, 1708. The right 
was reſolved to be © in the freeholders only 
« of lands or tenements, in right of themſelves or 
ce their wives, not ſplit ſince the act of the ſeventh 
and eight years of the reign of King William.“ 


In the city of Litchfield and the three following 
boroughs, tenants of ſome other deſcription are 
preſumed to have a concurrent right of voting 
with freeholders. 

Litchfield, roth May, 1701, and 1oth De- 
cember, 1718, have been ſtated before. 

Corff Caſtle, 6th April, 1699. The com- 
mittee reported, that the right appeared to be © in 
ce leſſees for years paying ſcot and lot, and alſo 
ce in ſuch perſons as had the freehold in rever- 
ec ſion, upon ſuch leaſe for years.” 

24 March, 1699. It was © agreed to be in 
ec ſuch as have an eſtate of inheritance or freehold, 
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« or a leaſe for years determinable upon life 6r 


ee lives, paying ſcot and fot.” 


21ſt January, 1718. The committee report- 
ed that it was agreed to be in ſuch perſons as 
are ſeiſed in fee, in poſſeſſion, or reverſion of 


any meſſuage, renement, 'or corporal heredita- 


ment, within this borough, and in ſuch perſons 


.45 are tenants for life or lives, and for want of 


ſuch freeholds, in tenants for years determinable 

on any life or lives, paying ſcot and lot, and in 

no others. | 
Cricklade, 1ſt April, 1689. © It was agreed by 


ce the counſel on both fides, that the right of elec- 


« tion was in the freebolders and copybolders of the 
© borough houſes, and leaſeholders for any term 
« not under three years. Only the counſel for 
« Mr, Webb (the ſitting member) alledged 
ce they ought to be poſſeſſed of an eſtate in their 
« own right, and not in the right of their 
«ves. 7 

24 February, 1695-6. That “ it was agreed, 
<« that the right of election was in the freeholders, 
« copyholders, and leaſeholders for not lels 
ce than three years.“ 

In 1776, it was agreed beſore a ſelect com- 
mittee, that the right of election was confined to 
houſes ; and the firſt queſtion was, whether ſeven 
houſes were within the boundaries of the borough ; 

the 
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the ſecond queſtion was, whether net houſes gave 


the right, or only ancient ones, or new houſes built 
on ancient ſcites. Evidence was produced on 
both ſides, and for the petitioner it was argued, 
that this was not a burgage tenure borough, and 
unleſs it was, the idea of ancient ſcites and ancient 
houſes muſt be abandoned. If it had been, the 
number of ſcites and houſes to which the right of 
voting is. annexed wonld be fixed and cer- 
tain, and not have varied as it had done at dif- 
ferent periods of time. The counſel for the 
ſiting member faid,. that though all boroughs, 
where the right of voting 1s annexed to. houſes, 
were probably burgage tenure boroughs, yet 
alterations had by degrees crept into many. of 
them, particularly Cricklade; that allowing 
leaſeholders to vote is contrary to the nature of 
theſe boroughs. In 1689, however, this bo- 
rough retained in a great meaſure its ancient 
right, for borough houſes muſt mean ancient bo- 
rough houſes exiſting at the time of the agree- 
ment; that as the right was agreed to be in 
houſes only, the number of voters muſt natu- 
rally be different at different times. The counſel 
for the petitioners in reply ſaid, this was al- 
lowed not to be a burgage tenure borough, 
and borough houſes muſt mean houſes within 
the borough, and thoſe words were left out of 
the agreement in 1695-6 ; that the right of the 
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leaſcholders reſted on uſage. The third queſtion 
was, whether the leaſeholders, to entitle them to 
vote, muſt have leaſes for three or more years cer. 
tzin, from leſſors who had abſolute eſtates. for 
three or more years certain, and not determi. 
nable on lives. And the fourth queſtion was, 
whether reſidence for forty days was neceflary 
to qualify freeholders and copyholders as well 
as leaſcholders (who it was admitted muſt be 
reſident for forty days); and whether it was 
neceſſary that every voter ſhould have a legal 
ſettlement as a pariſhioner. After hearing the 
evidence and arguments on both ſides, the 
committee reſolved, © that it is the opinion of 
this committee, that the right of voting for 
© members to ſerve in parliament for the bo- 
«© rough of Cricklade, in the county of Wilts, 
ce js in the inhabitants poſſeſſing houſes within 
te the ſaid borough, who are freeholders, copy- 
© holders, or leaſeholders for any term not 
ce leſs three years, or for any ſuch term, or 
ce greater term, determinable on life or lives, ſuch 
cc freeholder, copyholder, or leaſeholder hav- 
ce ing been in the occupation of the houſe for 
« which he may claim to vote forty days pre- 
te ceding any election.“ 

In 1782, Paul Benfield and John Macpherſon, 
Eſqrs. were returned, and Samuel Petrie, Eſq. 
petitioned. The ſclect committee reſolved Mr. 
| | Benfield 
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Benfield to be duly elected, and Mr. Macpher- 


ſon's election to be void for bribery, which ap- 
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peared to the committee to be ſo flagrant, wry 
and ſo generally practiſed in this borough, that 
they thought it their duty to make a ſpecial 
report to the Houſe. In conſequence, the act 
of 22 Geo. III. c. 31. was paſſed, for the 
preventing of bribery and corruption in the 
election of members to ſerve in parliament for 
this borough, which reciting that, “ whereas 
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there was the moſt notorious bribery and 
corruption at the laſt election of burgeſſes 
to ſerve in parliament for the borough of 
Cricklade, in the county of Wilts; and 
whereas ſuch bribery and corruption is like- 
ly to continue and be practiſed in the ſaid 
borough in future, unleſs ſome means are 
taken to prevent the ſame; in order therefore 
to prevent ſuch unlawful practices for the 
future, and that the ſaid borough may from 
henceforth be duly repreſented in parlia- 
ment,” enacted, &c. © that from hence- 
forth it ſhall and may be lawful to and for 
every freeholder being above the age of 
twenty-one years, who ſhall have within the 
hundreds or diviſions of Highworth, Crick- 
lade, Staple, Kingſbridge, and Malmſbury, 
or one or more of them, in the county of 
Wilte, a freehold of the clear yearly value 

Cc4 « of 


370 


Freeholders 
and other te- 
nants vote. 


8 


ct 


Of Elefors in Right of Tenure. 
of forty ſhillings, to give his vote at every 


cc election of a burgeſs or burgeſſes to ſerve in 


parliament for the ſaid borough of Cricklade. 

2. © And be it further enacted by the au- 
thority aforeſaid, that the right of election of 
member or members to ſerve in parliament, 
for the ſaid borough of Cricklade, ſhall be 
and is hereby declared to be in fuch free- 
holders as aforeſaid, and in the perſons who, 
by the cuſtom and uſage of the ſaid borough, 

have or ſhall hereafter have a right to vote at 


ſuch election, and the proper officer for the time 


being, to whom the return of every writ or 
proceſs do ſo belong, is hereby required to 
return the perſon or perſons to ſerve in par- 
liament for the ſaid borough, who ſhall have 
the major number of votes of ſuch freeholders 
and other perſons having a right to vote at 
ſuch election, any law or uſage to the contrary 
notwithſtanding. 


3. * Provided always, that ſuch freeholders 


cc 


cc 


only ſhall be entitled to vote, as ſhall be duly 
qualified to vote at elections for knight of the 
ſhire for the county of Wilts, according to the 
laws now in being for regulating county 
elections. 

4. © And be it further enacted by the authority 
aforeſaid, that every ſuch freeholder, before he 


* 15 admitted to poll at any election for the ſaid 


" borough, 
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* borough, ſhall, if required by the candidates, Freeholders 

or any of them, or any other perſon having tenants vote. 
« a right to vote at the ſaid election, firſt tale 
« the oath, or being one of the people called 
« Quakers, the folemn affirmation following, 
ce videlicet: 

e] do ſwear (or being a Quaker, ſolemnly 
ce affirm) that I am a freeholder in the hun- 
te dreds or diviſions of Highworth, Crick- 

<« lade, Staple, Malmſbury, and Kings- 
« bridge, or any one or more of them, 
« jn the county of Wilts, and have a 
te freehold eſtate, conſiſting of 

te (ſpecifying the nature thereof, and if it 
ce conſiſts in meſſuages, lands, tenements, 
te or tithes, in whoſe occupation the ſame 
* are, and if in rent, the names of the 
« owners or poſſeſſors of the tenements 
« out of which ſuch rent is iſſuing, or 
ce of ſome of them) ſituate, lying, or be- 
te ing at : in the afore- 
ce ſaid hundreds or diviſions, or in one or 
* more of them, of the yearly value of 
forty ſhillings, over and above all rents 
te and charges payable out of or in reſpect 
te of the ſame; and that I have been in 
the actual poſſeſſion or receipt of the 
* rents and profits thereof, for my own 
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« uſe, above twelve calendar months (or 
c that the ſame came to me within. the 
« time aforeſaid, by deſcent, marriage, 
© marriage ſettlement, deviſe, or pro- 
« motion to a beneficę in the church, or 
ce by promotion to an office); and that 
« {uch freehold eſtate has not been grant- 
cc ed or made to me fraudulently, on 
« purpoſe to qualify me to give my vote; 
ec and that the place of my abode is at 
cc in ; and that I am 
« twenty-one years of age, as I believe; 
ce and that I have not been polled at this 
ce election. 
Which .oath or ſolemn affirmation the pro- 
per officer to whom the return of any writ 
or precept for ſuch election ſhall belong, is 
hereby required to adminiſter. And in caſe 
any freeholder or other perſon taking the 
ſaid oath or affirmation hereby appointed, 
{hall thereby commit wilful perjury, and be 
thereof convicted, or if any perſon ſhall un- 
lawfully and corruptly procure or ſuborn any 
frecholder or other perſon to take the ſaid 
oath or affirmation, in order to be polled, 
whereby he ſhall commit ſuch wilful perjury, 
and ſhall be thereof convicted, he and they, 
for every ſuch offence reſpectively, ſhail incur 
| e ſuch 
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« ſuch penalties as are inflicted on perſons guilty 
« of perjury, or ſubornation of perjury, in and 
« by two acts of parliament, one made in the 
« fifth year of the reign of Queen Elizabeth, inti- 
« tuled, an act for puniſhing ſuch perſons as ſhall 
e procure or commit wiltul perjury, or ſuborn 
« or procure any perſon to commit any wilful 
« or corrupt perjury, and the other, made in the 
« ſecond year of the reign of his late Majeſty 
« King George the ſecond, intituled, An act for 
« the more effectual preventing and further 
« puniſhment of forgery, perjury, and ſubornation 
« of perjury, and to make it felony to ſteal bonds, 
ce notes, or other ſecurities for payment of money, 
« contrary to the ſaid acts.“ 

In 1784, the counſel for the fitting members 
propoſed to prove, that 1t was the uſage of the 
borough to admit perſons to vote as leaſcholders, 
who had been forty days in poſſeſſion of the 
houſes for which they voted, although they might 
have had their leaſes a ſhorter time before the 
poll. This was objected to, firſt, becauſe the 
reſolution of the committee in 1776 was in effect 
a determination of the right, and to be adkered to 
as the deciſion of a court of juſtice upon the point 
in iſſue; and from the minutes it appeared the 
jame queſtion was then agitated; 2dly, that the 
words of the reſolution, if not an expreſs deciſion 
on the point, neceflari:ty implied it; 3dly, ſuch 
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cuſtom, if proved, would be illegal, for occaſion- 
ality was a fraud on the law of parliament. The 
evidence was ſupported by arguing, 1ft, that 
the determination in 1776, ſo far as related to 


the point now in queſtion, was extrajudicial, and 


there was no argument or diſpute whether leaſe- 
holders ſhould have reſided forty days, the queſ- 
tion there being, whether reſidence was neceſſary 
for freeholders and copyholders; 2dly, that the 
latter part of that determination ought not to be 


conſtrued to mean, that the leaſe ſhould have- 


covered the whole occupation of forty days, for 
ſuppoſe a copyholder were to become a freeholder 
twenty days before an election, &c. 3dly, that ſuch 
an uſage was not illegal, for the general fraud was 
not to be preſumed, but occaſionality might be 
objected to any particular caſes which might be 
found open to it, and there might be caſes in 
which a leaſe made within the forty days might 
not be occaſional. The committee reſolved, 
« that it is the opinion of this committee, that 
te the right of voting for members to ſerve in 
© parliament for the borough of Cricklade, in 
te the county of Wilts, is in the inhabitants poſ- 
« ſeſſing houſes within the ſaid borough, who 
« are freeholders, copyholders, or leaſeholders 
for any term not leſs than three years, or for 
any ſuch term, or greater term, determinable 
* on life or lives; ſuch freeholder, copyholder, 

cc or 
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« or leaſeholder, having been as freeholder, copy- 
© holder, or leaſeholder, in the occupation of the 
« houſe for which he may claim to vote forty days 
« preceding any election, and in the freeholders 
« of the ſeveral hundreds, as directed by the ſta- 
« tute 22 Geo, III. c. 31.” 

Ludgerſhall, 23d May, 1660. The commit- 
tee reported that the queſtion was, whether the 
freeholders alone, or the freeholders and inhabi- 
tants, had the right; and that they were of opinion 
that the freeholders and inhabitants had the right. 
The Houſe agreed. 11th Feb. 1698. The com- 
mittee had reſolved the right to be in the free- 
holders and inhabitants not receiving alms; the 
Houſe amended the reſolution, by leaving out. 
all the material part, and then agreed with the 
committee in the reſolution ſo amended. It was made 
to run thus, that the right “ is in ſuch perſons 
« who have any eſtate of inheritance of freehold, 
ce or leaſchold determinable upon life or lives, 
e within the borough.” The reſolution reſpecting 
this borough, in 1791, has been reported before. 


In the following boroughs, the right is ſuppoſed 
to be in reſiants of ſome deſcription, and free- 
holders. f 

Callington, concerning which there is no laſt 
determination, and Willis ſays, that the right is in 


the inhabitants who have been three years houſe- 
keepers. 


Dorcheſter, 
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Dorcheſter, 3d April, 1690. A petition ſtates 
the right of voting to be in the inhabitants reſiding 
there, paying ſcot and lot; The proceedings of 
18th Mar. 1720, of 1775, and 1791, have been 
ſtated before. | 

Gatton, 26th March, 1628. This entry af 
the report of the committee is ſo very imper- 
fe& in the Journal, that it is difficult to deci. 
pher it, but it may be collected, that the com- 
mittee thought the inhabitants, and alſo thoſe 
who had lands in their own manurance, though 
they dwelt out of the borough, had a right to 
vote. 

Gatton, 3d Nov. 1641, has been ſtated al- 


ready, and may be ſeen alſo in the iſt vol. 
8 | 


Gatton, 15th Dec. 1696. The petitioner in- 
ſiſted the right was © in the inhabitants not re- 
cc ceiving alms, and in the freeholders having 
ce ſuch freehold in their own occupation.” For 
the ſitting member it was inſiſted to be “ in the 
« freeholders of the borough, and the inhabitants 
« paying ſcot and lot.” The committee heard 
evidence on both ſides, but came to no reſolution 
on the right of election, and decided the fitting 
member to be duly elected, to which the Houſe 
agreed, | | 

'The conſtitution of the borough of St. Mitchell 
is this. It never was incorporated, but there is a 

ſuperior 
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ſuperior or high lord, and five meſne or deputy 
lords, who hold of him: the portree ve, who pre- 


ſides, is one of the deputy lords, annually choſen Cys 


to that office at the court-leet of the high lord. 
The high lord is not entitled to vote. 

St. Mitchell, 24th April, 1640. One queſtion 
ſeems to have been, whether the burghers had 
the right of election, or the burghers and the in- 
habitants; but Mr. Courtney and Mr. Chadwell 
were declared duly elected by the committee, 
having the major part of the burghers, and all the 
inhabitants did condeſcend to their election. The 
rejected candidates appear to have been elected 
by twenty-four. 

St. Mitchell, 18th July, 1650. The queſtion 
was between the commonalty at large, or twenty- 
four perſons (probably thoſe juſt mentioned) who 
claimed by cuſtom, viz. two elizors, nominated 
by the lord of the manor, and twenty-two of the 
freemen choſen by the ſaid ehzors. The com- 
mittee was of opinion the right was in the 
twenty-four, but only reported the member, whoſe 
ſear depended on their right, to be duly elected, 
and the Houle agreed. 

St. Mitchell, 12th Dec. 1689, The committee 
reſolved the right “ is in the lords of the ſaid 
« borough, who are liable to be choſen port- 
« reeves of the ſame, and in the houſeholders of 

te the 
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* the ſame not receiving alms,” and the Houſe 
agreed. 

St. Mitchell, 20th Mar. 1700. The Houſe 
reſolved the right to be © in the portreeve and 
ce lords of the manor, who are capable of being 
*© portreeves, and the inhabitants of the ſaid bo- 
© rough paying ſcot and lot.” 

Fowey, 5th May, 1701. The right was re- 
ſolved by the committee to be © in the /prince's 


« tenants, who are capable of being portreeves 


« of the ſaid borough, and in ſuch inhabitants of 
te the ſaid borough only as pay —_ and lot,” 
and the Houle agreed. 

Fowey, 5th Mar. 1770. It was © reſolved 
« by the committee (and agreed to by the 
« Houſe), to be in the prince's tenants, capable 
« of being portreeves of the borough of Fowey, 
« and ſuch tenants only as have been duly ad- 


s mitted upon the court-rolls of the manor, and 


« have done their fealty.” 

New Shoreham, 26th Feb. 1700. Certain 
inhabitants petition and complain zhezr free right 
of election had been invaded, and 25th Nov. 
1700, certain inhabitants petition againſt a fitting 
member, who had treated, and 16th Nov. 1709, 
a ſimilar petition from the ſame perſons. Willis 
ſtates the principal inhabitants to be the electors. 
The right of frecholders to interfere, depends upon 
the act of 11 Geo, III. c. 55. which reciting that 

T « whereas 
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& Whereas a wicked and corrupt ſociety, calling 
« itſelf the Chriſtian Society, hath for ſeveral 
« years ſubſiſted in the borough of New Shore- 
« ham, in the county of Suſſex, and conſiſted of 
« a great majority of perſons having right to 
« yote at elections of members to ſerve in parli - 
« ament for the ſaid borough z and whereas it 
« appears that the chief end of the inſtitution of 
« the ſaid ſociety was for the purpoſe of ſelling, 
from time to time, the ſeat or ſeats in parlia- 
« ment for the ſaid borough; and whereas John 
« Burnett,” &c. * and others, were members of 
te the ſaid ſociety ; in order therefore to prevent 
« ſuch unlawful practices for the future, and that 
« the ſaid borough from henceforth be duly re- 
te preſented in parliament, be it enacted, &c. 
« that the ſaid John Burnett,” &c. “ and others, 
« ſhall be, and by virtue of the ſaid act are from 
« henceforth incapacitated and diſabled from 
« giving any vote at any election for the chuſing 
© a member or members to ſerve in parliament. 
2. © And that from henceforth it ſhall and may 

« be lawful to and for every freeholder, being 
c above the age of twenty-one years, who ſhall 
e have, within the rape of Bramber, in the ſaid 
county of Suſſex, a freehold of the clear 
« yearly value of forty ſhillings, to give his vote 
c at every election of a burgeſs or burgeſſes to 
LD Wa : « ſerve 
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« ſerye in parliament for the ſaid borough of 
« New Shoreham. 

3. © And that the right of election of a mem- 
et ber or members to ſerve in parliament for the 
c ſaid borough of New Shoreham ſhall be and 
« is hereby declared ta be in ſuch freeholders as 
<« aforeſaid, and in the perſons who by the cuſtom 
« and uſage of the ſaid borongh have or ſhall 
« hereafter have a right to vote at ſuch elections, 
« thoſe whoſe names are mentioned herein, and 
« incapacitated and diſabled by this act, only ex- 
« cepted; and the conſtable or other proper offi- 
« cer for the time being, to whom the return of 
« ſuch precept or writ does belong, is hereby 
« required to return the perſon or perſons to 


« ſerve in parliament for the ſaid borough, who 


« ſhall have the major number of votes of ſuch 
« {reeholders and other perſons having a right 
« to vote at ſuch election (except ſuch perſons 
« as are herein before excepted) any law or uſage 
<« to the contrary notwithſtanding. 

4. © And be it further enacted by the au- 
« thority aforeſaid, that every ſuch freeholder, 
« before he is admitted to poll at any clection 
ce for the faid borough, ſhall, if required by the 
cc candidates, or any of them, or any other per- 
« ſon having a right to vote at the ſaid election, 
% firſt take the oath (or being one of the people 


8 « called 
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te called Quakers, the ſolemn affirmation) fol- Frecholders 
« lowing, viz. * 

« You ſhall ſwear (or, being a Quaker, Au 
« ſolemnly affirm) that you are a free- 
* holder in the rape of Bramber, in the 
« county of Suſſex, and have a freehold 
« eſtate conſiſting of | (ſpecifying 
ce the mature thereof, and if it conſiſts 
* in meſſuages, lands, or tithes, in whoſe 
© occupation the ſame are, and if in 
ce rent, the names of the owners or poſ- 
ce ſeſſors of the tenements out of which 
te ſuch rent is ifluing, or ſome of them) 
cc lying or being at within 
te the rape of Bramber, in the county of 
te Suſſex, of the clear yearly value of 
te forty ſhillings, over and above all rents 
ce and charges payable out of or in re- 
te ſpect of the ſame; and that you have 
ce been in the actual poſſeſſion or receipt 
« of the rents and profits thereof, for 
© your own uſe, above twelve calendar 
cc months (or that the ſame came to you, 
ce within the time aforeſaid, by defcent, 
te marriage, marriage ſettlement, deviſe, 
ce or promotion to a benefice in a church, 
ec or by promotion to an office); and that 

ſuch freehold eſtate has not been 
Dd 2 ce granted 
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e granted or made to you fraudulenth, 
ce on purpoſe to qualify you to give your 
« vote; and that the place of your abode 
* in and 
< that you are twenty-one years of age, 2 
te as you believe; and that you have not 
ce been polled before at tkis election. 

te Which oath or ſolemn affirmation, the con- 


« ſtable, or other proper officer to whom the 
e return of any writ or precept for fuch elec- 
„tion ſhall belong, is hereby required to ad- 


cc miniſter; and in caſe any freeholder or other 
« perſon taking the ſaid oath or affirmation 
« hereby appointed, ſhall thereby commit wilful 
e perjury, and be thereof convicted, or if any 
ce perſon ſhall unlawfully and corruptly procure 
« or ſuborn any freeholder or other perſon to 
« take the ſaid oath or affirmation, in order to 
re be polled, whereby he ſhall commit ſuch wil- 
« ful perjury, and ſhall be thereof convicted, he 


e and they, for every ſuch offence reſpeCtively, 


« ſhall incur ſvch penalties as are inflicted on 
« perſons guilty of perjury or ſubornation of 
« perjury, in and by two acts of parliament, one 
« made in the fifth year of the reign of Queen 
« Elizabeth, (intituled, an act for puniſhing 
« ſuch perſons as ſhall procure or commit wiltul 


« perjury, or ſuborn or procure any perſon to 
ce commit 


. 
r 
e 
d 


«* other made in the ſecond year of his late ma- te 


« jeſty's reign, (intituled, an act for tue mere & 


« effectual preventing and further puniſhment of 
« forgery, perjury, and ſubornation of perjury, 
« and to make it felony, to ſteal bonds, notes, 
« or other ſecurities for payment of money) 
© contrary to the ſaid acts.“ 


Corporators are ſuppoſed to have a con- Freeholders 
current right with freeholders, in the following and corpera- 


tors vote. 
places. | 


Briſtol, 6th Oct. 1666. The committee in- 8. Journ, 
formed. the Houſe of two petitions, one here- P. 531. 
tofore preſented by the burgeſſes of the ſaid city 
to the committee of elections, &c. 

Briſtol, 4tn March, 1913. A petition, pre- 17. Journ, 
ſented by Sir William Daines, knight, ſtated, P. 482. 
« that the right of election is in the freeholders 
© and freemen not receiving alms.“ 

Briſtol, 1775. Mr. Douglas ſays, it ſeemed 1. Dougl. 
to be taken for granted on both ſides, that _ 
the right of voting is in freeholders having free- 
holds of 405. a year, and the free burgeſſes, 

Guildford. In the 3gth year of the reign of 1. Carew, 


Henry the VIth. the return was executed by P. 258. 
teveral perſons by name, * e, mullos alios bo- 


ines de burgo de Guildeford, infra burgum 

« illum commorantes & refidentes.” 24th April, 10. Journ. 

1689, the committee reſolved, and the Houſe P. 191+ 
Dd 3 agreed, 
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commit wilful or corrupt perjury) and the Freeholders 
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agreed, that the right © is only in the freemen 
«* and freeholders of the ſaid town, paying ſcot 
ce and lot, reſiant in the fame.” 

Norwich, 12th Mar. 1701. The right was 
reſolved by the committee (and agreed to by 
the Houſe) to be © in the freeholders, and ſuch 
e freemen only of the ſaid city, as are entered 
te in the books, and do not receive alms or 
© charity.” 

Nottingham, 1oth June, 1701. The right 
was agreed to be © in the mayor, — and 
* freeholders of 405. a year. | 

Oakhampton had ſent members to parliament 
in the 7 Ed. II. (A. D. 1314.) but did not 
exerciſe the privilege from that time till the year 
1640. (a) In 21 Jac. I. (A. D. 1623) a cor- 


ca) The reſtoration of this borough gave riſe to a conteſt, 
in the year 1791, as to who is the returning officer. See 
the decifion in favour of the mayor, p, 79, The obſer. 
vations made upon the ſubject of returning officers, at p. 46. 
are ſtrongly confirmed by that deciſion ; for in all proba- 
bility, before the borough was incorporated, the portreeve, 
as the preſiding officer there, made the returns; after it was 
reſtored, that power devolved on the mayor, becauſe he hen 


preſided, and was exerciſed by him till 1780. The cor- 


poration made a dye law immediately after the charter was 
obtained, that the mayor for the time being ſhould be pre- 
ſented to the homage to be choſen portreeve alſo during the 
year of his mayoralty, and this junction, with only one ex- 


_ ception, had taken place ever ſince. 


poration 
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Freeholders : 


poration was created, conſiſting of a mayor, re- 
and corpora- 


corder, ſeven principal burgefſes, and eight aſ- 
ſiſtants. On the 12th Dec. 1640, it appears by 
the Journals, that a petition of the mayor and 
burgeſſes was referred to the committee of pri- 
vileges, but the object of this petition is not 
ſtated. It is poſſible that it might pray that 
this borough (as ſome others had been a ſhort 
time before) ſhould be reſtored to its ancient 
privilege, for it is known, that in that year it re- 
turned members to parliament. On the 27th 
April, 1660, two returns were made, one by the 
mayor, the other by the free burgeſſes without 
the mayor. On the 20th Dec. 1705, the right 
was “agreed to be in the freemen and free- 
« holders of the berough ;” and on 24th Feb. 
1710, reſolved to be © in the freeholders and 
« freemen, being made free according to the 

charter and bye laws of the faid borough. 
Weymouth and Meicombe Regis, 27th May, 
1685, A petition of the freeholders of theſe bo- 
roughs was preſented, touching an election. 17th 
Mar. 1710. The right was not conteſted, and 
through the proceedings was aſſumed by both 
parties to be in the freeholders. 27th May, 
1714. It was admitted that the mayor, alder- 
men, bailiffs, capital burgeſſes, and freeholders, 
were entitled to vote, and the only diſpute on the 
right was, whether the recorder, bur geſſes, and 
D dA town 
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town clerk, were alſo entitled; but both ſides ſub. 
* mitted the right to be according to the deter- 
mination of the Houſe in the laſt controverted 
election. 

Weymouth and Melcombe Regis, 7th May, 
1736. The right was © agreed to be in the 
* mayor, aldermen, bailiffs, and capital burgeſſes, 
de inhabiting within the borough, and in perſons 
e ſeiſed of freeholds within the W and not 
6e receiving alms.. 

To theſe may be added the city of Litchfield, 
where the right of voting is extended to free- 
holders, burgage tenants, and corporators. T his 
is the only place in which freeholders have a 
concurrent right with burgage tenants, which 
may be accqunted for, by ſuppoſing that the pre- 
vailing tenure was originally burgage, but that 
there were intermixed tenements held in ſocage, 
not of the Jord of the borough, but of other lords; 
or if the intirety of burgages is aſſumed to be 
neceſſary in order to carry votes, then it may 
have happened, that ſome of them retain, or ſome 
of their parts, after being ſplit, have uſurped the 
privilege, though the identity of the tenement can- 
not be made out, or 1ts original contents ſhewn, 


Confiſtently with the hypotheſis, that bur- 
gage tenure 1s the ſource of repreſentation in all 
the ancient boroughs of the kingdom, it is not 

difficult 
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difficult to account for freeholders in ſomE places 
having now a right to vote. We may ſup- 
poſe, that in thoſe places where freeholders alone 
have now the right, it was formerly veſted in 
the freehold burgage tenants, Having no com- 
petitors at elections, the only inquiry about the 
qualification of voters could be, not into the nature 
of their tenure but of their intereſt. It muſt be Sur- 
gage, becauſe there was then no other; but it might 
be leſs than freehold ; hence the name of free- 
bolder would become the deſignation of the voter, 
and be adopted in the reſolutions of committees and 
of the Houſe. The fact confirms this conjecture, 
In the caſe of Haſlemere, one of the five before- 
mentioned boroughs, in which freeholders have 
now the excluſive right of voting, the reſolution 
of the Houſe in 1661, and the agreement of 
candidates in 1680, did not prevent its being 
dittin&tly admitted, at the trial of the caſe of 
Onſlow and Rapley, that the freeholds which 
gave votes were held by burgage tenure; and 
in the caſe of Whitchurch, another of theſe bo- 
roughs, there was (10th Nov. 1702) an agree- 
ment, that the right of voting was excluſively 
confined to burgage tenants; at Taviſtock alſo, 
it is ſuppoſed, were burgage tenants ; fo in Aſh- 
burton, as beforementioned, the right is veſted in 
freeholders, who, it appears, mult hold in bur- 
gage; but whether it is neceſſary that each tene- 
ment ſhould be entire and undivided, in order 
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to give a vote, is not ſtated in the Journals, If it 
is not, we have here another inſtance of bur- 
gage tenants voting for diviſions of burgages 
made within time of memory, and of another bo- 
rough, in which burgage tenure exiſts, deprived 
of its ſuppoſed diſtinguiſhing characteriſtic. 

Where tenants of other deſcriptions are ad- 
mitted to vote with freeholders, we may ſuſpect 
that the whole of the borough was not originally 
held of the lord by burgage tenure, but that 
there were within its limits portions -of land held 
of diſtant manors, as at Litchfield, where bur- 
gage tenants vote along with freeholders, and cor- 
porators have the right of voting. At Crick- 
lade, we know from Doomſday Book, that a 
great part of the borough belonged to the neigh- 
bouring manors, and the introduction of free- 
helders might be owing to that circumſtance ; 
and at Ludgerſhall there are evident traces of 
its having been formerly a burgage tenure bo- 
rough, | 

Where reſiants or corporators have a con- 
current right with freeholders, it is probable that 
the freeholders were originally burgage tenants, 
and that the reſiants or corporators have uſurped 
upon their rights, as has been in part explained 
already, and will be more fully diſcuſſed here- 
after; and among ſeveral of theſe boroughs, 
ſtrong veſliges ſtill remain of a prevailing burgage 


tenure, 
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tenure, as at Callington, Gatton, St. Mitchell's, 
Briſtol, &c. The right of voting at Oakhamp- 
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ton is deſerving of particular notice, and t je 


introduction of freemen as a diſtinct claſs of 
electors, though eaſily accounted for, it might be 
difficult to ſupport by any legal argument. In 
the reigns of Edward the Iſt and Edward 
the IId, there was no charter, and we muſt pre- 
ſume the right of voting was veſted in the free- 
holders only, When the borough was reſtored 
in 1640, the freemen were admitted, without 
diſpute or difficulty, to join in elections, (though 
the charter was then only ſeventeen years old) 
and their right finally eſtabliſhed by a laſt deter- 
mination in 1710. That the freeholders were 
anciently burgage tenants appears evidently from 
the caſe of this borough in 1791, reported by 
Mr. Frafer; and by one of the counſel it was ſaid, 
* that the portreeve of Oakhampton, as ap- 
e pears by the ancient grants or charters, is to be 
* choſen by the burgeſes of the burgh, paying 
* certain rents for their burgages.” 

The borough of St. Mitchell affords an ex- 
traordinary, but perhaps not a ſingular inſtance 
of a ſelect body of landholders having been 
permitted to enjoy the right of voting, and 
having a deciſion of the committee, and the 
ſanction of the Houſe, in favour of it. It evinces 
the ſtrong ariſtocratic ſpirit of the feudal ſyſtem, 
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under which the lord of the manor had introduced 
a cuſtom, which in fa& disfranchiſed all the 
tenants except OT ING of his immediate 
dependen:s. 


Whether the tenure of freeholders, who are 
electors for boroughs, is to be deemed common 
ſocage or burgage, makes no difference in our 
ſubſequent inquiries; for the reader will re- 
collect, that the freeholders now treating of have 
already been deſcribed as perſons whoſe votes 
are not confined (like thoſe mentioned in the 
former part of this chapter\ to entire undivided 
tenements, now in the ſame ſtate as they were in 
before the time of legal memory; therefore with 
regard to the tenure by which they hold their re- 
ſpective eſtates, and the intere/# they have 1 
them, they differ not from the electors for 
counties, 


Before the ſtatute of 8 Hen. VI. c. 7, was 
paſſed, there was no limitation of the annual value 
of the freeholds which were to entitle their owners 
to vote. Both in boroughs and counties, free- 
holders enjoying lands of any value, however 
minute, had a right to the franchiſe, or (as it was 
generally eſteemed at that time, from the con- 
ſequences which followed it) were liable to the 
burden. The laſt mentioned ſtatute altered the 


law 
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law reſpecting counties, reſtraining the qualification 
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of voters there to freeholds © to the value of nual value of 


« 405. by the year at the leaſt above reprizes.“ 
But the right of voting remained in boroughs 
exactly as before, and Litchfield and Nottingham 
are the only inſtances I have met with in which the 
annual value of the tenement has been made, at 
the common law, part of the qualification of a 
freeholder to vote at a borough election. The 
ſtatutes of 11 Geo. III. c. 55. and 22 Geo. III. 
c. 31. before recited. have introduced into New 
Shoreham and Cricklade, as voters, freeholders 
in poſſeſſion of tenements of the annual value of 
405. and it remains to notice certain acts of par- 
liament which have changed the conſtitution of 
ſome of the cities and towns being counties 
of themſelves. 

It does not ſeem that any diſtinction was made 
between freeholders voting for cities and bo- 
roughs, and for cities and boroughs being 
counties of themſelves, till the 13 Geo. II. 
c. 20. whereby the firſt and ſecond ſections of 
the act of the 10 Ann. c. 23. and the whole 
of the 12 Ann. ſt. 1. c. 5. (both which related 
only to electors for counties) were extended to 
the electors for certain cities and towns being 
counties of themſelves. There 1s a variance be- 
tween the preamble and enacting parts of the 
13 Geo, II. c. 20. which ought to be noticed; for 
after reciting ſo much as was neceſſary of the 
above- 


freeholds. 
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abovementioned acts, it goes on, and whereas 


nual value of « {jt is reaſonable that proviſion ſhould likewiſe 


freeholds. 
—  —_— 


© be made to prevent any fraudulent convey- 
« ances of lands and tenements, in order to mul- 
te tiply votes for electing members to ſerve in 
<« parliament for ſuch cities and towns as are 
« counties of themſelves, wherein perſons have 
« a right to vote for electing ſuch members for 
« or in reſpett of lands, tenements, or hereditaments 
« of the yearly value of forty ſhillings.” The enact- 
ing part extends the proviſions recited to ſuch 
lands or tenements for which any perſon ſhall 
vote for the election of any member for any city 
or town being a county of itſelf, and then -pro- 
vides, that © if any perſon ſhall vote for the elec- 
ce tion of any ſuch member as a freeholder, not 
ce having ſuch an eſtate for one year before the 
« ſame election, or ſo charged or aſſeſſed as in 
ce the ſaid abls, or one of them, is deſcribed, except 
ce jn caſes therein excepted ;” he ſhall be ſubject 
to the penalties inflicted by the 10 Anne, by 
which act voters for counties were required to 
have received, or to have been entitled to receive 
the rents or profits of their frecholds, to the full 
value of 405. or more, to their own uſe, for one 
year previous to the election, except in certain 


. Caſes, and to have been aſſeſſed for the ſame in 


the ſame proportions as other freeholds of the 
value of 405. Here, according to the profeſſion 
in the preamble, the act was to relate only to 
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thoſe cities and towns, being counties of thermm- Of the an- 

ſelves, where the right of voting was already con- * valee of 
recholds. 

fined to freehalders.of 40s, a year, but the enat- CLLCS 

ing part applies the recited laws to all freeholders, 

and inflicts a penalty on every perſon not having 

an eſtate of that value, who ſhould preſume to 

vote, On how many cities and towns this act 

might operate may not be eaſy to aſcertain diſ- 

tinctly. I make out only Briſtol and Norwich, 

where it introduced a new qualification, and 

Litchfield and Nottingham, where it eſtabliſhed 

an old one. 


The 19 Geo. II. c. 28. after reciting that 

whereas by an act made and paſt in the laſt 
« ſeffion of parliament, intituled, An act to ex- 18. Geo. II. 
« plain and amend the laws touching the elections c. 18. 1 
* of knights of the ſhire to ſerve in parliament i 
| © for that part of Great Britain called England, 
« ſeveral good proviſions were enacted for the 
re better regulating the ſaid elections; and 
« whereas it is reaſonable that like proviſion 1 
* ſhould be made for the due election of mem- 
« bers to ſerve in parliament for ſuch cities and 
ce towns in that part of Great Britain called Eng- 
land as are counties of themſelves, and in 
: ce which perſons have a right to vote for electing 
; e ſuch members, for and in reſpe& of free- 
f ce hold lands, tenements, or hereditaments of | 
« the yearly value of forty ſhillings,” enacted, 4 
« that 
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that from and after the twenty-fourth day of 
June one thouſand ſeven hundred and forty- 
ſix, every perſon demanding to vote for the 
election of any members to ſerve in parliament 
for ſuch city or town being a county of itſelf, 


in that 


part of Great Britain called England, 


for and in reſpect of any freehold eſtate of 
forty ſhillings a year, ſhall, before he is admit- 
ted to poll at the faid election (if required by 
the candidates, or any of them, or any perſon 


having 


a right to vote at the ſaid election) firſt 


take the oath (or being a Quaker, the ſolemn 
affirmation) following, v1z. 
« You ſhall ſwear (or being a Quaker, you 


ſhall ſolemnly affirm) that you have a 
freehold eſtate, conſiſting of (ſpecifying 
the nature of ſuch freehold eſtate, 
whether meſſuage, land, rent, tythe, or 


* what elſe, and if ſuch freehold eſtate 


conſiſts in meſſuages, lands, or tythes, 
then ſpecifying in whoſe occupation 
the ſame are, and if rent, then ſpeci- 
tying the names of the owners or poſ- 
ſeſſors of the lands or tenements out 
of which rent is iſſuing, or ſome one 
or more of them) lying or being in the 
city or county, or town or county (as 


the caſe may be) of of 
the clear yearly value of forty ſhillings, 
over 
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ce over and above all rents and charges Ofthe 
ce Payable out of or in reſpect of the ſame ; annpal value 1 


| of freeholds, 
ec and that you have been in the aftual Conn 


e poſſeſſion or receipt of the rents and 
cc profits thereof, for your own uſe, above 
« twelve calendar months, or that the 
« fame came to you within the time 
« aforeſaid by deſcent, marriage, mar- 
ce riage ſettlement, deviſe, or promotion 
ce to a benefice in a church, or by pro- 
© motion to an office; and that ſuch 
« freehold eſtate has not been granted or 
© made to you fraudulently, on purpoſe 
« to qualify you to give your vote; and 
ce that the place of your abode is at 
” in and that you 
« are twenty-one years of age as you 
ce believe, and that you have not been 

« polled before at this election. 
Which oath (or ſolemn affirmation) the ſheriff 
or ſheriffs, by him or themſelves, or his or 
their under ſheriff or under ſheriffs, or ſuch 
ſworn clerk or clerks as ſhall be by him or them 
appointed for the taking of the poll, is and are 
hereby required to adminiſter; and in caſe any 
freeholder or other perſon taking the ſaid oath 
or affirmation hereby appointed, ſhall hereby 
commit wilful perjury, and be thereof con- 14 
victed, and if any perſon do unlawfully and 1 
corruptly procure or ſuborn any freeholder or 4 
E e « other 
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© other-perſon to take the ſaid oath or affirma- 
e tion, in order to be polled, whereby he ſhall 
« commit ſuch wilful perjury, and ſhall be there- 
« of convicted, he and they, for every ſuch of- 
c fence, ſhall incur ſuch pains and penalties as 
c are directed to be inflicted for offences com- 


* mitted againſt“ the 5 Eliz. c. 9. and 2 Geo. Il, 


c. 25. 
4th. And it was further enacted, * that from 

« and after the ſaid twenty- fourth day of June, 
« one thouſand ſeven hundred and forty-ſix, no 
© perſon ſhall vote in ſuch election of a mem- 
ce ber or members to ſerve in parliament for any 
« city or town, being a county of itſelf, and 
cc in which perſons have a right to vote for ſuch 
ce members, for in and reſpect of lands, tene- 
© ments, or hereditaments of the yearly value of 
© forty ſhillings, unleſs ſuch perſons ſhall have 
« a freehold eſtate in the city and county, or 
«© town and county, for which he votes, of tlie 
« yearly value of forty ſhillings, over above all 
cc rents and charges payable out of or in reſpect 
ce of the ſame, and ſhall have been in the actual 
ce poſſeſſion, or in receipt of the rents and pro- 
« fits thereof, for his own uſe, above twelve ca- 
« Jendar months, except the ſame come to him 
« within the time aforeſaid, by deſcent, marriage, 
« marriage ſettlement, deviſe, or promotion to 
ce any benefice in a church, or by promotion to 
cc an 
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an office, and no perſon ſhall vote in reſpect 
or in right of any freehold eſtate which was 


made or granted to him fraudulently,on purpoſe — 


to qualify him to give his vote, or ſhall vote 
more than once at the ſame election; and if 
any perſon ſhall vote in any ſuch election, 
contrary to the true intent and meaning hereof, 
he ſhall forfeit to any candidate for whom 
ſuch vote ſhall have not been given, and 
who ſhall firſt ſue for the ſame, the ſum of 
forty pounds, to be recovered by him or them, 
his or their executors or adminiſtrators, toge- 
ther with full coſts of ſuit, by action of debt 
in any of his majeſty's courts of record at 
Weſtminſter, where no eſſoin, protection, wager 
of law, privilege, or imparlance ſhall be ad- 
mitted or allowed, and in every ſuch action 
the proof ſhall lie on ſuch perſon againſt whom 
the ſame was brought, unleſs the fact on which 
ſuch action is grounded be, the having polled 
more than once at the ſame election. 

5th. And it was declared, © that no public or 
parliamentary tax, church or pariſh rate or 
duty, or any other tax, rate, or aſſeſſment 
whatſoever, to be aſſeſſed or levied within ſuch 
cities or towns being counties of themſelves as 
aforeſaid, is or ſhall be deemed or conſtrued 
to be -any charge payable out of or in reſpect 
of any freehold eſtate within the meaning and 
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ce intention of this act, or of the oath or ſolemn 
ce affirmation hereinbefore directed to be admi- 
te niſtered to, and taken by every freeholder, if 
« required, as aforeſaid.” 

This act is confined by ſect. 13. to perſons hav- 
ing a right to vote for freeholds of the yearly value 
of forty ſhillings; but as the 13 Geo. Il. c. 20. 
had required all freeholders voting for cities and 
towns being counties of themſelves to be ſo qua- 
lified, it may be argued, that the annual value of 
the voters tenements is now a material ſubject 
for inveſtigation at the poll in all ſuch cities and 
towns. 


The proviſions made againſt fraudulent and 
occaſional votes for counties, apply in general to 
votes for boroughs alſo. 

The act of the 7th and 8th W. III. c. 25. ſ. 7, 
relating to the ſplitting of freeholds, has been 
ſtated already, and the caſes of Whitchurch, 21ſt 
December, 1708; Weymouth and Melcombe Re- 
gis, gth June, 1714; Petersfield, gth May, 1727; 
and Haſlemere, in 1775, will be found in the 
former volume. Since that was publiſhed, the 
caſe of Oakhampton, 1792, has occurred. 

John St. Ledger and Robert Ladbroke, Eſqrs. 
had been returned by the mayor, John William 
Anderſon and John Townſon, Eſqrs. by the 
portreeve, and both parties had petitioned. The 

committee, 
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committee, before they entered on the merits of 
the election, decided in favour of the right of 
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the wayor to act as returning officer, and orf 


courſe St Ledger and Ladbroke were afterwards 
conſidered as the fitting members. The peti- 
tioners counſel objected to ſeventy-two voters, 
ſor occaſionality. The Duke of Bedford and 
Earl Spencer have conſiderable property in this 
borough, and about three months before the 
election, at the latter end of March, and after 
a canvaſs had taken place, Lord Spencer made 
a variety of conveyances. The Duke of Bedford 
made others of a ſimilarx nature, in April, May, 
and June; and a gentleman of the name of Harris 
made ſome in the beginning of June. For ſome 
of theſe conveyances there was no conſideration 
at all paid, for others the conſideration was ſo 
ſmall as to be totally inadequate. Some of 
them conveyed intereſt ſo minute, as hardly to 
be capable of deſcription ; as Samuel Cary and 
one Read had each ſeparate grants from the Duke 
of Bedford, dated firſt and ſecond June, 1790, 
of one third of one ſixteenth of one fourth of a dwell- 
ing houſe, in conſideration of 20. at which rate 
the value of this ſingle houſe muſt be 3840. 
It was contended, that theſe votes came within 
the expreſs words of the ſplitting act, and that 
theſe conveyances were manifeſtly occaſional, and 
as occaſional fraudulent, and ſo void both by the 
Ee 3 common 


1. Fraſer, 
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Splitting of common law and that ſtatute ; and that no argue cen 
freeholds. N ; 
ment in their favour could be drawn from convey: hap 

ances of burgage tenements, ſuppoſing the deciſions be 
upon that ſubject to ſtand unimpeached, becauſe Het 
the tenure here is not burgage but freehold. paſſ 
It was admitted by the counſel for the ſitting whe 

members, that ſome of the votes were bad, be- or 
cauſe ſplit within the 7 and 8 W. III. but they act, 
38 contended that there would ſtil] remain a majo- then 
41 rity on their fide. It was argued, that theſe con- pro 
{ veyances conveyed the eſtates mentioned in them met 
* to the grantees, who might hold them againſt on!. 
the grantors, and having the eſtate, they might give 
; exerciſe the right of voting. That occaſionality mit 
N is frequently allowed ; as if a man purchaſes land did 
; in a particular county on purpoſe to gain a vote ſpec 
| there, and is in poſſeſſion for twelve months; or dec 
| a pauper may refuſe relief for a given time for and 
' the expreſs purpoſe of keeping his vote, &c. Was 
g So freemen having inchoate rights may take up 1 
their freedom at the eve of an election. It was divi 
inſiſted, that there is inconteſtible proof of this ſele 


having been formerly a burgage tenure borough, 
and if the owners of the burgage property might 
have done in the reign of Edward the Second, 
as they have now done, they may do it now. 
That freeholds may by operation of law be fo 
divided as greatly to increaſe the number of 
yotes in a borough, as by deſcent among copar- 
Re ceners, 
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ceners, &c. and if many of theſe ſubdiviſions 
happened to center in one perſon, they might 
be afterwards ſeparated again, and diſperſed. 
Hence what had been done here had not treſ- 
paſſed againſt the a& of William the Third, 
when they merely reſtored to ancient tenements, 
or parts of ancient tenements ſplit before that 
act, a right which had formerly belonged to 
them; and that evidence would be produced to 
prove that to have been the caſe with the tene- 
ments in queſtion, That the act of William, 
only relates to the ſplitting of houſes in order to 
give two votes for the ſame tenement; and com- 
mitttees had ſo ruled when they decided that it 
did not apply to burgages which are only one 
ſpecies of freehold property. The committee 
decided upon each of theſe ſeventy-two votes, 
and their opinion was, that every one of them 
was bad. | 

It is unneceſſary to detail all the caſes of in- 
dividual voters here, but the following have been 
ſelected as moſt worthy of attention. 

« The Reverend Thomas Hole claimed to 
« vote for a newly erected meſſuage, formerly an 
ce old ſtable conveyed to him by Benjamin Preſt 
© and Suſannah his wife, on the 25th March, 
* 1790. He ſaid the conſideration (fifty pounds) 
«© was paid. The value of the eſtate was three 
« pounds per annum. Preſt and his wife live on 
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the eſtate; but the witneſs diK not know 
whether they were tenants. to Hole or not, 
In the deed there was a covenant to levy a fine 
which was afterwards levied. The. counſel 
for the fitting members dwelt upon the recency 
of the date, and contended, that however fair the 
tranſaction might be, the leading intention of the 
parties was to procure a vote for the grantee, 


This the counſel on the other fide did not 


deny, but they aſked if there was any thing 
reprehenſible in a gentleman of fortune pur- 
chaſing, a few months before an election, ſuch 
a freehold as would entitle him to vote, pro- 
vided the purchaſe was fair and honeſt; and 
they contended, that if the tranſaction was of 
that nature, the committee ought to require 
ſtrong proof before they ſhould determine that 
it was entered into ſolely for election purpoſes, 
The deed was produced, and proved by a 
ſubſcribing witneſs. The committee, however, 
determined the vote to be bad, 
« Robert Hawkes, junior, ſaid, he voted for an 
undivided fifteenth of Battins, in the occupation 
of his father, conveyed to him by his father in 
January, 1789, in conſideration of natural love 
and affection, and ten ſhillings. He ſaid he 
ad received an half year's rent of his father, 
who is ſurgeon and poſt-maſter, about five 
months before the election. The rent of this 
& undivided 
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« undivided ſhare is ſixteen ſhillings per annum, Splitting of 
| « and his father had it for fourteen years. One —_— 
i « moiety belongs to the Duke of Bedford,. the 
« other to five different perſons, each of whom 
cc has one tenth of the whole, and a witneſs ſaid 
| « he had known the premiſes ſo holden as long 
EI * as he could remember.—The father purchaſed 
| « the premiſes from one Ruſſel, who voted in 
< right of the eſtate in the year 1780. The 
« conlideration was twenty-one pounds. It was 
« ſaid, that the father being himſelf diſqualified, 
« had transferred the property to enable his fon 
f ce to vote for him, and that the receipt of rent 
te after the canvaſs of the borough, when it mult 
| “ have been due ſo long before, afforded a ſtrong 
| « preſumption that the whole tranſaction was 
* merely colourable ; to which it was anſwered, 
« that tenants generally pay one half year's rent 
« under another, and that the property was 
9 « transferred ſo long as thirteen months before 
ce the election. The leaſe and releaſe from the 
« father to the ſon were produced, and proved 
*« by a ſubſcribing witneſs. Good. 
Richard Holt, Eſq. of South Tantons, ſaid 1. Fraſer, j 
« he voted for a field, conſiſting of two acres, © * [| 
ce the value of which is about £.6 a year. His 
« deeds were in poſſeſſion of his attorney. He if 
« purchaſed it ſix or eight months before the 
« election, and acknowledged that he knew 
« there 
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ce there was to be a conteſt in the borough. He 
&« ſaid he had paid C. 150. for the purchaſe; and 
«© was known to be a gentleman of fortune. 
A witneſs proved the value of the eſtate to be 


“e as above, but the deed of IO was not 


e produced. Bad.” 

The latter branch of the 7th ſection of the 7 and 
8 W. III. c. 25. expreſsly ſays, that © no more 
te than one ſingle voice ſhall be admitted for one 
« and the ſame tenement ;” yet at Corff Caſtle, 
a right of voting prevails, in conſequence of 
which both the landlord and tenant are allowed 
to vote for.the ſame houſe or tenement. 

In order further to enforce the act of king Wil- 
ham, the 10 Anne, c. 23. was made, © for the 
« more effectual preventing fraudulent convey- 
ce ances in order to multiply votes for electing 
« knights of ſhires to ſerve in parliament.” 
This act was never extended to cities and ho- 
roughs in general, but the firſt and ſecond clauſes 
were extended to certain cities and towns, being 
counties of themſelves, by the 13 Geo. II. c. 20. 
as has been obſerved before The laſt mentioned 


act was repealed in part by the 19 Geo. II. c. 28. 


ſ. 2. but not as to ſo much of it as extended the 


firſt ſection of the 10 Anne, c. 23. to thoſe cities 


and towns, being counties of themſelves. Conſe- 


quently they and counties are, in this reſpect, ex- 
actly 


ad 


re 


Of Eleftors in Right of Tenure. 


a&tly on the ſame footing, and the reader may be 
referred to the firſt volume for the words of the 
clauſe. * 


By the 19 Geo. II. c. 28. ſ. 4. no perſon 
ce ſhall vote in reſpect or in right of any freehold 
* eſtate, which was made or granted to him 
« fraudulently, on purpoſe to qualify him to give 
ce his vote; and the oath to be taken at elec- 
tions, is framed to meet this clauſe ; theſe pro- 
viſions are copied from the 18 Geo. II. c. 18. ſ. 1. 
and ſ. 5. relating to voters for counties. A doubt 
may ariſe as to the effect and meaning of the 
word © fraudulently” in this clauſe, for it may 
be ſaid, that if a conveyance made for the purpoſe 
of giving a vote, is in itſelf fraudulent, that word 
ſhould have been omitted; and if to make ſuch 
conveyance void by virtue of this act, fraud is a 
neceſſary ingredient to be proved, as well as the 
purpoſe for which it was made, the ſtatute of 
William is a much more effectual defence 
againſt the multiplying of votes, for it renders 
the conveyance void on proof only of the 
purpoſe. 


Perhaps the moſt effectual check which has 
yet been diſcovered upon the practice of making 
fraudulent votes to carry an election, has been the 
requiſition that each voter ſhall have been in poſ- 

ſeſſion 
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See vol. 1. 
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twelve 
months. 
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See vol. 1. 
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Of Electors in Right of Tenure. 
In pofſefion ſeſſion of his franchiſe for a given period of time 


before the election. This reſtriction was firſt intro- 
duced, and fixed for electors for counties at one year, 
by the 10 Anne, c. 23. ſ. 2. and extended to ſome 
electors for cities and towns being counties of them- 
ſelves, by the 13 Geo. II. c. 20. It was afterwards 
re-enacted, as toeleCtors for counties, by 18 Geo. II. 
c. 18. ſ. 5. and the 19 Geo. II. c. 28. ſ. 4. puts 
electors for cities and towns, being counties of 
themſelves, voting in right. of freehelds of the 
yearly value of 49s. exactly upon the ſame foot- 
ing; but with reſpect to freeholders, entitled to 
vote at elections in cities and boroughs not be- 
ing counties there is no limitation of time im- 
poſed; but they may vote in right of frecholds 
conveyed to them at any time, however ſhort, 
before the election, provided their conveyances 
are made bond fide, and not fraudulently, on pur- 
poſe to quality them to vote, 

Great inconveniences have ariſen from. this 
deficiency in the law ; and in the caſe of Ware- 
ham, 19th Jan. 1747, in the year after the 19 
Geo. II. paſſed, we find the Houſe adopting a 
reſolution of the committee, by which the electors 
of that place have been put preciſely in the 
fame ſituation as electors for counties, and cities 
and towns being counties. The reſolution was, 
that the right of election is only in the mayor and 
magiſtrates, and ſuch of the inhabitants as pay 

2 8 ſcot 


\ 


{cc 
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{cot and lot, * and in the freeholders of lands In poſſeſſion 
and tenements there, who have been bong fide, —_ | 
to their own uſe, in actual poſſeſſion, or ia tſũde 

receipt of the rents and profits of ſuch lands 

and tenements for the ſpace of one whole year 

«© next before the election, except the ſame came 
c to ſuch freeholders by deſcent, deviſe, mar- 

t riage, marriage ſettlement, or promotion to 

« ſome benefice in the church. 

This reſolution, coupled with the motion for See p. 334. 

an inſtruction to the committee on the 13 Geo. II. 

c. 20. to receive a clauſe for a general reſtriction 

of this kind on all deſcriptions of voters for 

cities and boroughs, ſhews the extreme anxiety 

of thoſe who wiſhed well to the conſtitution of 

parliament, to check the fraudulent making of 

votes; (a) but at the ſame time the negativing 
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{a) The extent to which theſe praclices have been car- 
ried will appear, in ſome degree, from the following obſerva- 
tions made by the reporter of the caſe of Onſlow and Rapley, 
at the concluſion of it. The court had great reaſon to 
« ſew an extraordinary abhorrency of ſuch practices, for 
« that the miſchief is grown almoſt general. To rectify and 
% puniſh which abuſes the Houſe of Commons, in every 
« parliament, are compelled to ſpend near half their time. 
« And ſuch is the frowardneſs of evil- minded men, as neither 
to forbear the practice, nor to acquieſce under the puniſh- 
ment, but to cry out of too-great a ſeverity therein, when 
« it bears no proportion to the offence, nor indeed can, when 
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In poſſeſſion 
twelve 
months. 


Aſſeſſment. 


See vol. 1. 
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Of Eleftors in Right of Tenure. 


of the reſolution in 1739, and the being obliged 
to do, by what was little leſs than an illegal reſo- 
lution, in one inſtance only, what ought to have 
been done by an act of the legiſlature in all, 
ſhews the ſtrength of the owners of this ſpecies 
of property in the legiſlative body. Since the 
Wareham caſe, ſimilar reſtrictions have been laid 
on borough electors of all deſcriptions, except 
thoſe who vote in reſpect of tenure. And for 
this diſtinction between freeholders in cities and 
boroughs, and thoſe in counties, or cities and 
towns being counties, it would be difficult to aſ- 
ſign a good reaſon; it cannot be, becauſe they 
are leſs likely to be influenced by wealth or 
power. 


The 10 Anne, c. 23. and 12 Anne, ft. 1. 
c. 5. made it neceſſary that the freeholds of 
voters for countics ſhould be rated as of the value 
of 405. a year, but by the 18 Geo. II. c. 18. the 
whole of the laſt of thoſe acts, and part of the 


« 2 man ſhall duly conſider and weigh the great and im- 
c portant truſt left with and repoſed in every parliament man, 
4 by his choice, who is thereby intruſted with life, religion, 
« liberty, eſtate, and indeed all. And every one ſo choſen? 
« js a counſellor, as he is a member of the commune con- 
« cilium of the nation; and although one be choſen for one 
« particular county or borough, yet when he is returned, 
« and ſits in parliament, he ſerveth for the whole realm, and 
« undue and contrived choices are injurious,” 
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former one were repealed, and a new ſyſtem of Aſeflment. 
rating introduced, without any reference whatever 
to the value of the premiſes. By the 13 Geo. II. 
c. 20. thoſe ſtatutes were made to take in certain 
cities and towns being counties in themſelves; 
but ſo much of that a& was repealed by the 19 
Geo. II. c. 28. as related to the rating of free- 
holders voting there. The 19 Geo. II. c. 28. 
ſets out with declaring its object to be, to make 
like proviſioas for elections in cities, in towns 
being counties of themſelves, as were made for 
elections in counties, by virtue of the 18 Geo. II. 
c. 18. and in ſcction 3d, © provides, that from 
« and after the twenty-fourth day of June, one 
« thouſand ſeven hundred and forty-ſix, no per- 
« ſon ſhall vote for the electing a member or 
« members to ſerve in parliament for ſuch city 
« or town, being a county of itſelf as aforeſaid, 
© within that part of Great Britain called Eng- 
ce land, in reſpect or in right of any freehold 
« meſſuages, lands, or tenements, of the yearly 
value of forty ſhillings as aforeſaid, which have 
ce not been charged or aſſeſſed towards ſome aid 
« granted or hereafter to be granted to his ma- 
« jeſty, his heirs or ſucceſſors, by a land tax in 
« Great Britain, twelve calendar months next | 
ce before ſuch election. Provided that nothing | 
<< herein contained ſhall extend or be conftrued | 
cc to reſtrain any perſon from voting in any ſuch 
* election 


——:. —— ir nn I TT + 3 
I 
— — — — 


r 
— — 


3 —— 


— 
my 


— 


— 
— 


— — — — — — ́ä¹ ä ä U B— 
7 2 — — — 


rr TRL 


— . 2 — 
2 rr ö 


. — * — * 4 — 
r 


- 
— ro * II 
. gov. — 


410 


ec 
cc 
cc 
cc 
ec 
(c 
ec 
cc 
«c 
c 
cc 
cc 
cc 
cc 
ec 
40 
cc 
c 
ec 
cc 
cc 
ec 
cc 
cc 
ec 


cc 


"cc 


Of Electors in Right of Tenure. 


Aſſeſſment. ce election for cities and towns as are counties of 
— wmnmnned 


themſelves as aforeſaid, in reſpect or in right 
of any rents, or any meſſuages or ſeats be- 
longing to any offices, in regard or by reaſon 
that the ſame have not been uſually charged 
or aſſeſſed to the aid commonly called the 
land tax, and the acting commiſſioners of the 
land tax for the time being, or any three or 
more of them, at their meetings, ſhall ſign and 
ſeal one other duplicate of the copies of the 
aſſeſſment or afſefiments to be delivered to 
them by the aſſeſſors, after all appeals de- 
termined, and the ſame ſhall deliver or cauſe 
to be delivered to the perſons officiating 
as clerks of the peace within the diſtricts 
of the ſaid cities and towns being counties of 
themſelves as aforeſaid reſpectively, to be by 
them kept amongſt the records of the ſeſſions, 
to which all perſons may reſort at all ſeaſonable 
times, and inſpect the ſame, paying ſix pence for 
ſuch inſpection ; and the ſaid perſons officiating 


as clerks of the peace, or their deputies, arc- 


hereby required forthwith to give copies of the 
ſaid duplicates, or any part thereof, to any per- 
jon or perſons who {hall require the ſame, pay- 
ing after the rate of fix pence for every three 
hundred words, and ſo in proportion for any 
gicater or leſs number,” 


Fraudulent 
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Fraudulent practices, to carry elections for 
cities and towns being counties of themſelves, 
by means of grants of annuities and rent charges 
iſſuing out of freehold lands and tenements, have 
been put upon exactly the ſame footing as if car- 
ried on to procure elections for counties, by the 
act of 3 Geo. III. c. 24. The reader is therefore 
referred to the former volume, where that act is 
ſet out length. 


In various places the character of a freeholder 
alone is not ſufficient to give the right of voting, 
but a collateral qualification is ſuperadded. In the 
caſes which have been cited, inſtances may be 
found, where freeholders were required to hold 
their freeholds in their own occupation, or to re- 
ſide upon them; ſome mult not only reſide, but 
pay ſcot and lot; ſome need neither occupy nor 
reſide, but muſt pay to church and poor; ſome 
muſt not receive alms ; ſome muſt have been in 
poſſeſſion forty days, others a year; ſome muſt 
be preſented by a jury, or ſelected by the homage; 
ſome muſt be lords of a manor, or prince's te- 
nants, capable of being portreeves, &c. 


Or LEASEHOLDERS. 


At Corff Caſtle, tenants for years determin- 
able on any life or lives; at Cricklade, leaſe- 
Ff holders 
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Leaſeholders 
vote. 


See p. 366. 
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Leaſcholders holders for any term not leſs than three years, or 


vote. 


dee p. 374. 


- 


dee p. 237. 


Praudulent 


votes. 


Superadded 
qualifications. 


for any ſuch term, or greater term, determinable 
on life or lives; at Ludgerſhall, ſuch perſons as 
have any eſtate of leaſehold determinable upon life 
or lives, within the borough, have a right to vote. 
It is obſervable, that in all theſe places (except 
Cricklade) the leaſcholds are determinable on a 
life or lives; and this induces a ſuſpicion, that 
the right was anciently confined to leſſees having 
freehold intereſts in their tenements. At Crick- 
lade only, leaſeholders for terms of years, un- 
connected with lives, have the right of voting, 
In the early ages of the feudal fyſtem, leaſes for 
years were rarely granted, and therefore claims 
to vote at elections founded upon them muſt have 
been of comparaiivcly modern introduction. 


The ſplitting act is the only ſtatute which 
checks the making of fraudulent voters for 
leaſeholds; in other reſpects they are leſt (as 
copyholders are) to the coercion of the common 
law. 


At Corff Caſtle, a leaſeholder, in order to en- 
joy his franchiſe, muſt pay ſcot and lot, and at 
Cricklade, muſt have been in the occupation of 
the houſe for which he claims to vote for forty 


days preceding the election. 8 
| Or 


/ 
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Or Copy HoLDERS. 


The only borough in which common copy- 
holders preſent themſelves, as enjoying the 
elective franchiſe, is Cricklade. The proceed- 
ings reſpecting that borough have been ſtated 
before very fully. On 1ſt April 1689, it was 
agreed, that the right of voting was in free- 
holders and copyholders of þurgage houſes ; but 
in the agreement made 22d Feb. 1695-6, and 
in all the ſubſequent caſes, nothing appears to 
diſtinguiſh theſe copyholders, from any other 
tenants of that deſcription. If their right was 
originally connected with burgage tenure, as 
may be ſtrongly ſuſpected, the obſervations made 
on copybolders by burgage apply here. But if not, 
I cannot perſuade myſelf to look upon their 
interference at elections in any other light than 
as an uſurpation on the right of others, ſanc- 
tioned by long enjoyment. 

Copyholders in ancient demeſne hold © ac- 
« cording to the cuſtom of the manor,” but 
common copyholders hold © at the will of the 
« Jord, according to the cuſtom of the manor.” 
The predeceſſors (as we are taught to conſider 
them) of copyholders were villeins, men of baſe 
and abject condition, little better than that of 
ſlaves. In moſt boroughs, probably, were ſome 


of as holding lands of the lord, or of the bur- 
geſſes, 
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See p. 366. 


See p. 282, 


See vol. 1. 


p. 27. 


Copyholders 


copyholders. 
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geſſes, and it can hardly be conceived, that 
thoſe who had villeins under them would conde- 


ſcend to invite them to a participation of fran- 
chiſes. 


Diſputes about the titles of copyholders can 
ſeldom ariſe at the poll, for the production of 
the laſt admiſſion will in moſt caſes be deciſive 
of the voters claim; and the ſplitting act (7 and 
8 W. III. c. 25. ſ. 7.) contains the only reſtric- 
tions impoſed by ſtatutes on this right of voting. 


At Cricklade, a copyholder qualified to vote 
muſt have been in the occupation of the houſe 
for which he claims to vote forty days preceding 
the election. | 
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FT ER the caſe of Bedford, at p. 229. add, 
A The caſes of the borough of Cricklade 
will be ſtated hereafter. | 
Fowey, 5th Mar. 1770. The counſel of the 
petitioners alledged, that the words * prince's te- 
« nants who are capable of being portreeves,” 
in the reſolution of the 5th May, 1701, were not 
meant to reſtrain prince's tenants from voting, 
and they offered to add fifty- two prince's tenants 
to the poll of the petitioners, who had tendered 
themſelves to be admitted on the roll of the 
court baron of the manor (which was ſtated on 
the other ſide to be a neceſſary qualification to 
make them capable of being portreeves) and had 
been refuſed. For the ſitting members it was 
inſiſted, that the prince's tenants, who have a 
right to vote at elections, are not prince's tenants 
at large, but ſuch only as are capable of being 
portreeves. It does not appear, that any evi- 
dence was produced on behalf of the petitioners; 
but after a witneſs had been examined, and ſome 
court rolls read on behalf of the fitting mem- 
Ff 3 bers, 


See p. 366, 
&c. 
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bers, the committee reſolved, and the Houſe 
agreed, (a) that © the prince's tenants, capable 
© of being portreeves of the borough of Fowey, 
ec are ſuch tenants only as have been duly ad- 
© mitted upon the court rolls of the manor, and 


e have done their fealty. And the ſitting mem- 
bers kept their ſeats. 


At p. 344, after the word puniſhed, in the laſt 


line but one, add, 


An information was accordingly filed againſt 
Billinghurſt, which is ſtill preſerved in the trea- 
ſury of the king's bench. The defendant plead- 
ed not guilty, but it appears, that the proſecution 
was afterwards abandoned, and the defendant ac- 
quitted for want of proſecution. The material 
parts of the information, which may be con- 
ſidered as an early inſtance of a proſecution at 
the common law for fplitting of votes, or bribing, 
in order to carry on an election, run thus :—Sarry 
memerand gd. Sam Aſtry arm', coren, & attorn” 
dni. regis in cur” ipfius regis, coram ipſo rege, qui pra 
ebam dno rege in bac parte fequitur, in propr' 
pr /ona ſua ven” hic, in cur” dci dui regis coram ipſo 
rege apud Weſtm”, die Lune pros poſt tres ſept” 
Sci Michal” iſto eodem termine, et pro eodm dno 
rege, dat cur hic intelligi, et informari, qd. villa, et 


Ca) The entry in the Journal at firſt fight admits of a 
doubt, whether the Houſe agreed to this reſolution. 


burgus 


ADD EN DA. 
bargus de Haſlemere, in com Sur, oft antigus villa 
et burgus ; qdq liberi tenentes meſſirag', five terrar” 
infra. burg predict jacen', pro tempore exiſten; duo: 
burgeus ejuſam burgi ad quodiibet parliament 
dni regis nunc; & progenitor” ſuor” regum et regi- 
narum Augl veniend, et ibm. pro burg. pd. defer- 
viend antiguius  eliger*, et de jure eligere debuer', 
& conſuæver, & hijuſmodi duus butgens* ad ve- 
niend, et pro Burgo pd. deſerviend" in quolibet par- 
liameuto eligere aubuc \ debent, It then ſtates, 
that on the 24th, July, 31 Car. II. a writ, bear- 
ing date the 24th July, in that year, iſſued, and 
then reciting the writ of ſunimons, goes on, 
gay; poſtea, & ante pdeum 1 diem Odo, anno 
ſupradco, (the day mentioned in the writ for the 
meeting of the parliament): virtute warrant” ſuper 
brev' pd. eletio' duor hur gens dd deſerviend' in par- 
hament' pd. pro burgo pd, per- liberas tenentes, 
Anglice, freeholders, meſſuagior, et terrar pu, infra 
Zurg pd. jacen', exiſten reſiden' infru cundm Bur- 
gum fuit faciend'.. Quod quidm Johannes Billing- 
burſt ſen, de Haſlemere pd', in rom Surr þd', 
yeoman, de premiſſis pd. ſatis ſciens, ſed exiſtew 
perſona prave mentis, & impiæ converſationts, & 
mathinens, prafficans, malitigſe intendens, parem, et 
communem . tranguilitatem hbujus regni Anglia per- 
turbarr, ac diſturbare, ac pervertere, corrumpere & 
diſtruere bonos leges, conſuetudin', et gubernatium bujus 
regni Augliæ, necnon debitas, et legitimas electiuuss 
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: butgens* ad dgſerviend in parliament”: hujus regni 
Angliæ, verum etiam reddere et facere parliament hujus 


regni Hugliæ cuntemptupſa, corrupta, et minime idonea 


nd deſerviend" deo dno regi ad bac maxima fines et 
propoſita, pro quibus ſunt conſtitut”, ſummonit', et con- 
vocat, & ad nequiſimas machinationes, practicationes, 
et intention ſuas pd. perimplend, et perficiend', ipſe 
pd. 1. B. ad inducend,, et cauſand perſonas babere 
voces in elettione burgens' pro burgo pd. ad ſerviend 
in parliament” pd. ſic ut prefertur ſummonit, qua 
de jure tales voces habere non debent, & perinde ſub- 
:vertere* debit election, & detollere al perſonas infra 
burg pred exiſten voces ſuas in eligend ipſius de 
jure pertinen', poſtra, ſcilicet, 30 die Auguſti, anno 
regni ani Car ſci; nunc regis Angliæ c. 31 ſu- 
-pradco, apud I laſſemere in com Surry pd', vi & ar- 
mis, & illicite, injuſte, aſtute, ſubtilit', Hs“, fraudulent, 
el daceplivs conveiavit, & conveiare cuuſavit & pro- 
curavit quardam parvam pariem cujuſam- meſſitagii, 
eve tenamemi, infra burg pd. exiſten, cuidam 
_ Billiaghurſt jun', filio pd. I. B., & heredibus 
ſuis, & quibuſam Rogero Fackſon, et Will. Jackſon 
& heredibus Juis unum par lem meſſuagi, ſive-tene- 
ment” infra burgu pd. jacen's & divers al parcell 
aliorum: meſuazior' , terrarum, five hereditament "infra 
burg pd. jacen', diverſis aliis perſonis, prefat' coron', 


& etlorn adbuc incognit', ea intentione, qd. ipfi pd. 
J. B. jun', R. I, & W. I., & pd. al perſon” ignot', 


qua, Preentea null! habentes, nec earum aliquis habens 
lalerum tenementum infra. burg* pd', nec habilitat 
habere, 


AD DE N D A. 


habere, vel dare vocem in election pd. de burgens 
pd. ad deſerviend in parliament pd. ficut prefertur 
ſummonit, colore, et pretex1u pd., fraudulenter con- 
veiant, voces ſuas darent in electione pd., fed nullum 
aliud haberent proficuum, vel beneficium ſtat, ſicut 
prefertur, illis conveiat, fed ipſe idem J. B. ſen. 
et non ceteræ perſonæ, quibus ad procuration ſuam fic 
conveiaſſet tam poſſeſſion quam tot proficuum ſtatus 
predif? haberet, & cuſtodiret. Et predict“ caron & 
S attorn' dicti dumini regis ulterius dicit, quod pre- 
dic Johannes Billingburſt ſen. in ulteriori proſecu- 
tione predict malevolar intention ſuar predit?, poſtea, 
ſeilicet, predicto tricgimo die Auguſti, anno regni 
dicti domini regis nunc trictꝭſimo primo ſupradit?, 
apud Haſlemere predif?*, in dito com' Surr', vi & 
armis Fc. illicite, injuſte, aſtute, ſubtiliter, falſo, frau- 


dulenter, corrupte, & deceptive, divers denarior ſum- 
mas divers perſonis pauperibus, & indigentibus, fed 


burgenſibus, & liberis tenentibus meſſuagiorum, ſive 
terrarum infra burgum predit? jacen', & infra bur- 
gum predif}” tunc refiden', & vocem in elettione pre- 
a” fic fiend” babentes, ad tales perſonas ſubornand', 
& dand' voces ſuas ad diſpoſition' predict Jobannis 
Billinghurſt ſen. vel pro tal perſon', qual ipſe pre- 
dict Jobannes Billinghurſt preſcriberet, vel appunce 
tuaret ipſis eligi pro burgen/ibus ad deſerviend" pro 
burgo predicto in parliamento dedit, ſolvil, et deli- 
beravit, videlicet, cuid m Fchanni Carter, de Haſle- 
mere predi in com” predict, laborer, adtunc exiſten 

libero 
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libero tenenti & reſidenti infra burgum predift* & 
vocem habentem ibidem, ſummam quing' librarum 
legalis monete Anglie ; cuidam Jobami Smyth, als 
Beazer, tunc alteri burgens ,& libero tenenti, & re- 
fedent' infra burgum de Haſlemere predi*, & vocem 
ibidem habent”, ſummam viginti ſolidor conſimilis monete 
Anglie; cuidam Fohanni Bredall, als Blaze, tunc alteri 
burgens', & libero tenenti infra burgum predict“, & 


vocem ibidem habent', ſummam trigint ſolidor con- 
femilis monete Anglie; & diverfis, aliis burgenſibus, & 
liberis teventivus infra burgum predift', & vocem 
ibidem habentibus, ſed prefat coron & attorn' ad- 
buc ignot, diverſas al denarior' ſummas in ſubverſion” 
legum, & ftatutorum, & magnum dedecus parliamentor 
hujus regni Anglie, & perverſion” & deſtruction juris, 
S privilegi election ceteris burgenſibus burgi predit? 


Spetant”, in magnam inquietud*, & expens' diverſor 


ligeor* difti domini regis, ad magn diſbonor, & 
vilipendium hujus regni Anglie, in malum & pernicio- 
fum exemplum omnium aliorum in tali caſu delinguen”, 
oc contra pacem dict domini regis nunc, coronam, & 
dignitatem ſuam. | 

This information having been filed, is a pretty 
ſtrong proof, that the arguments of counſel in the 
caſes of the King and Pitt, and the King and 
Mead, that the court“ had no juriſdiction at 


common Jaw to puniſh bribery at elections to 


c parliament,” were ill founded, and that Lord 
Mansfield was well juſtified in faying for himſelf 
1 and 


ADDENDA. 


and the other judges, that * bribery at elections 
* for members of parliament muſt undoubtedly 
* have been a crime at common law, and con- 
ſequently puniſnable by indictment or infor- 
© mation.” | 

But this information againſt Billinghurſt is (till 
more important, inaſmuch as it ſhews that the 
fraudulent ſplitting of renements to make votes 
at elections, was an offence puniſhable at the 
common law, and the ſtatute of 7 and 8 W. III. 
was made only in affirmance of it. 

That the remedies provided by the common 
law for infractions of the freedom of election 
have been ſeldom reſorted to, may be owing to 
a general dread of provoking the diſpleaſure of 
the Houſe of Commons, by appealing to any 
other judicature upon the ſubject of elections. 
Upon this point it ſeems to have been uniformly 
jealous, and the caſe of Aſhby and White (in 
1703) made an impreſſion upon the public 
mind, which 1s hardly yet worn out. The checks 
given to fraudulent practices by the Houſe, were 
fo weak in themſelves, and fo capriciouſly and 
partially applied, that they ſerved rather to in- 
creaſe the evil, and at length ſtatutes were made, 
tending more to ſecure individuals from the 
danger of offending againſt the privileges of the 
Houſe, when they ſought redreſs in the ordi- 
nary courts of juſtice, than to alter the ancient 


proviſions of the common law. : 
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In The Digeſt of the Law rg pecting County Elec- 
tions, at p. 172, after line 26, add 

The Bedford committee, in 1774, reſolved, 
te that they would not reje& any perſon's vote 
(not otherwiſe diſqualified) for receiving alms, 
e provided he had not received the ſaid alms 
e within the year.” 2 Dougl. p. 123. 


Act. 
rn 


Ancient 
talla 
wher 
preſe 
and | 


Annual 
Annuit! 

giſte 
Amme 


Zlec- 


ved, 
vote 
Ims, 
ums 


N 6-0 


LAGREEMENT of candidates or cleftors not final on the 
right of election, 188. 

Ancient Demeſne, what, 5— privileges of, 5—tallaged, 24 
tallaged higher than any other lands, 24, 25 - repreſented 
when, 23 in the hands of ſubjects in 23 Ed. I. free, if re- 
preſented, 36—repreſentatives of, included among citizens 
and burgeſles, 36, 4 


Annual Value, See Burgage Tenure, Freeholders. 


Annuities, to give votes in places being counties, muſt be re- 
giſtered, 411. | | 


Aſeſſment, See Preeholders. 


B. 
Boot ho, at elections for counties, 465>0r elſewhere, 165. 
Boroughs, See Burgage Tenure, Copyholders, County Court. 


Boroughs anciently, and vills and cities, the ſame, 1, 2, 37— 
modern boroughs, 3—origia of boroughs, 4—by preſcrip- 
tion, 4—by charter, 11—by ſummons, 20—by ſtatute, 22 
—anciently held of a lord, 8—-cf the king, 8— profits to 
the king, 8—to lords, 8—though paying fee-farm rents 
liable to tallage, 9—number of at the conqueſt, 7—at 
other times, 38—now, 45—varied through default of the 
ſheriff, 36—cinque ports and univerſities included among 
boroughs, 38—tallaged differently from ancient demeſnes, 
24, 25—boroughs by preſcription ſometimes not incorpa- 
rated, or even market · towns, io created or reſtored by 
kings, 38 to 45—a ſource of influence, 40 - the commons 
diſcontent, and diſpute the power of the crown, 39, 40 
reſtored by the commons, 42, 262—fince the union can nei- 

ther be reſtored nor created, 43—two boroughs contained 
in one pariſh, 10—in one ſtreet, 10—no fixed rule of voting 
in, 171——all rights of voting derived originally from te- 
1% 97s 


Borough, 


T l 
: 4 a oh 8 
2 2 7 C 22... br ou bi —— : 7 
- * . x 


D 2 k 5 3 
* 
—— — ——ä—. wi <A —— ꝙ—— — 4. UT — — 1 — — 1 — "1 — — * 
- * — — . — — —— . — 4s 4s. — — 2 


* 
* * 8 
EPP ** 
2 L : 


— —— 4 — <e _ 


— — —— 


— 
— 


K. 


Verougb, free, what, 12. 
Bribery. See Relurning Officer. 


Bribery, an offence at common law, curious information 
again!, 416. 

Burgage Tenure. See Faggot, Fraud. Number of boroughs 
where burgage tenants vote, 272—origin of this tenure, 6 
towns might be held by, g—rents of burgages part of 
the profit of, 9—1s tenure in ſocage, 257—1ncidents of, 
259—he payment of certain annual rents immemorially 
prove its exiſtence, 262—wheh firſt repreſented, 23— 
right of voting ſuppoſed to be annexed to the land, 264 
where right of voting annexed to a particular tenement, it 
is held by burgage, 209 - but it is not always annexed, 268 
—burgages may be held of other manors; 286—and then 
give no right to vote, 287—it is a real privilege, 267—muſt 
have been annexed to the tenement from time immemorial, 
183 —is the object of the conveyance of che tenement, 301 

Sand has been been expreſsly conveyed, 269 conditional 
right of voting may exiſt, 291 —-burgages to give votes malt 

be entire, 275—and no more voters than ancient bur- 

gages, 289 —diviſions of burgages within time of memory 

give no vote, 278, 281—reſervation of a part of the bur- 

gage deſtroys the vote, 282—half burgages, ſo called, on 

account of the proportion of rent they pay, 276—probably 

{0 granted out originally, 278—the right of voting not con- 

fined to houſes, 269 - the title to burgages mult be formally 

made out, 305—title deeds maſt be produced at elections, 

391—mutt be regular, zol but names of attornies to de- 

liver ſeiſin may be written on eraſures, 301-—deeds may be 

re-executed on the ſame ſtamps, 302—but not where dif- 

ferent grantees, 302—when ſeveral voters join in a deed of 

reconveyance, it is void as to all but the firſt, and gu. as to 

him, 308 a blank filled up with black lead pencil, yet de- 

cided good, 304—the identity and entirety of burgages 
muſt be ſhewn, 314—by deſcription in the title deeds and 

extrinkc evidence, 314-—vote for one quarter of a burgage 
good, 316-—miſtake in number of acres not material, 317 

nor in deſcription of premiſes, 317-—conveyance without 
name of tenant, or any deſeription of the premiſes, but the 
burgage aſcertained by evidence, good, 304, 324—butabur- 
gage which can neither be deſcribed nor proved gives no vote, 
318—identity of burgage proved, though rent uncertain, 
good, 317, 264—or the rent and ſervices wholly laſt, 263, 304 
right of voting cannot be loſt, 264, 289-4. if ſuf} oo | 
while 


Cinque | 
Cities, v 
Cities at 
Freeh 
count 
tions, 
Citizens 
33* 
Collater, 
Frech 


Com mitt 
Corpora. 
Office 


IN D E X. | 
while the tenement ſplit, 287, 290—if the diviſions reunited, 


the right revives, 290—annual value oftenements immateria]}, 
291——ancient rents trifling, 291—intereſt in tenements va- 
ries, 292—in fee, 2g2—in freehold, 292—for years, 297 
inhabitants, 2g7—generally, 297 tenaut muſt be in poſſeſ- 
ſion, 306—but poſſe ſſion under twenty years does not give a 
title, 30) —burgages not within the ſplicing act, 324, 320 
but not always fo underſtood, 325 practice of makin 
occafional votes for burgages prevails, 300—not-prohibite 
by ſtatute, 331==9x. if good, 326, 416-—prattice of — 
fraudulent con veyances of burgages, origin of, 335 — hel 
good, 331 —-not good, 336, 351—aQs done by the propri- 
etors affect the right of voting derived from them, 333— 
tene ments muſt be reconveyed after the election over, 307 
riſque in making fraudulent conveyances, 353—collate- 
ral qualifications may be requiſite, 354. 


Burgage Tenants. See Ancient Demejne, Boroughs, Burgage 
. ſorts of, 282— privileges of, G— had vil- 
leins under them, 172 - ſummoned to parliament to per- 
form ſervices, 26 ſome elected in the county court, 115. 


| Burgeſſes. See Writs. 


Burgeſſes, free, what, 13. 
t C. 


Charters of Incorporation. See Boroughs-—when firſt granted, 
18, 172—none granted right of voting before Ed. IV. 18— 
charter of Athelſtan to Barnſtaple, 28—of William the firſt 
to London, 11—charter of Great Yarmouth, 9 John, 12— 
of Liverpool, 9 John, 12—of Lyme, 12 Ed. I. 12—ſub- 
jets might grant charters, 19—right of voting granted by 
charter devolves on inhabitants if corporation diſſolved, 20, 

Cinque Ports, See Boroughs, Precept. | 

Cities, vills, and boroughs, anciently the ſame, 1, 2, 8, 37. 

Cities and towns, being counties. See Annuities, Boroughs, 
Freeholders—origin of, 18—-number of, 19—are treated as 
counties, 133—and their elections under the ſame regula- 
tions, 133. 

Citizens. See Burge/ſes—=and burgeſſes ſeparated from knights, 
33* 

Collateral Qualifications, Yee Burgage Tenure, Copybolders, 
Fracbaldert, Leaſebolders. 


Committee, See Laſt Determination, Returning Officer, 


Corporators, See Burgage Tenants, Freeholders, Returning 
Officers. ; 
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Common Law right to vote, what, 175 —ought to prevail 
unleſs ſome other ſet up, 183. s 


Commons, Houſe of, See Borough number of, 43. 


Copybolders by Burgage. See Burgage Tenure—que if de- 
ſcended from tenants in ancient demeſne, 282—not from 


villeins, 283——boroughs in which they vote, 284—want 
of ſurrender an objection, 30g. 


Cepybolders, common, vote at Cricklade, ſed gu. 413— 
origin of their right, 413— titles of, 414 — ſplitting 
act extends to, 414—collateral.qualifications may be re- 
quired, 414. | 

Corporation diſſolved, when, 83. 

Corporators. See Freeholders. 

Coventry. See Preparations for Election. 

Covin, what, 333 and occaſionality the ſame, gu. 333. 


County Court, every vill repreſented in, 115 - ſome burgeſſes 
elected there, 115 —even after the 7 H. IV. c. 15. 119. 


Cricklade. See Freebolders, Notice of Election. 


D. 
Decifion. See Laft Determination. 


Determination. See Laſt Determination. 


E. 


EleFions. See County Courts, Laſt Determinations, 


Ele&4ions, queſtions about, tried before different tribunals, 
and what, 198, note—before ſelect committees fince 10 
Geo. III. 195. * 


Flectors for Boroughs need not be reſident, 185. 
Equitable Freebolds. See Burgage Tenants, Freehalders, 
Explanatery Reſolutions. See Laſt Determinations, 


F. 


Faggots, what, 327. 
Falſe Return. See Laſt Determinations. 
Fraud, what, as applied to conveyances of burgages, 334. 


Fraudulent Conveyances. See Burgage Tenure, C opybelaers, 
Freehelders, Leaſeholders.— The act againſt fraudulent con- 
veyances 


veya 
— bt 
vote 
mad; 
mad 


Fraud 
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Freedon 
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Freehol 
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F teme, 
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all veyances does not apply to all cities and boroughs, 404 
but only to thoſe being counties, where freeholders 
vote, 404—freehoiders cannot vote under conveyances 


„ „ 


de made to qualify to vote, 405—and ęu. if they mult be 

om made fraudulently, 405—obſervations on, 407, and note. 

ant Fraudulent Votes provifions againſt, See Freebolders, Bur- 
gage Tenants, Copyhelders, Leaſeholders. 

— 7 of Election deſtroyed by undue influence, 339, 352, 

ng 416. : 

re- Freeholders, number of boroughs where freeholders vote, 


360 —frechold right probably originally burgage, 385 

—certain freeholders of Wilts added to the voters 
of Cricklade, 369—oath to be taken by them, 379 

—freeholders of 40s. a year in the rape of Bramber vote 

at Shoreham, 379, 380—Oath; 380=—treeholders may be 

the only electors, 362—accounted for, 386 may vote with 
ſes other tenants, 365 —accounted for, 388—with refiapts, 
375—accounted for, 388<with corporators, 3$83—zc- 
counted for, 388—with burgage tenants and corporators, 
3806—the right may be confined to houſes, 3466—or to a 
{ele& body, 377, 389—where a freehold borough reſtored, 
but incorporated while it diſuſed to ſend members, the 
corporators vote alſo, 384—tenure, 390—intereſt, 390— 
annual value not material, except in cities and boroughs 
being counties, 390, 391—and in them the reſtriction to 40s. 
a ycar is modern, 184—yet recognized by ſtatute, 185— 
oath of freeholders in cities and towns being counties, 
394—they mutt be in poſſeſſion twelve months, 396, 40 
ls, — but freeholders of other places need not, 400 except 
10 at Wareham, 406—what taxes ſhall not be charges on 
| freeholds in places being counties, 397—freeholds in places 
being counties muſt be aſſeſſed twelve months, 4og—the 
ſplitting act applies to cities and boroughs, whether coun- 
ties or not, 398—and only one vote for one houſe or tene- 
ment, 404—treeholds prohibited by ſtatute to be conveyed; 
in places being counties, to quabty to vote, 39 and by 
the common law elſewherez 398—a conveyance for good. 
conſideration three months before the election bad, 402 — 
but one by a father (who was diſqualified) to his ſon to 
give him a vote, made thirteen months before the election, 
and half a year's rent paid; was held good, 403—a free- 


hold purchaſed fix or eight months before the election with a ; 
*, view to it was held bad, 404—collateral qualifications may 
wil be requiſite, 411. 
res 


Freemen, origin of their right to vote, 172. 
6 Sils, 


— Mens w__ þ 
— rok =" — — — 


G. 


Gilds, what, 15 —in England before the conqueſt, 15. 


Gilat, merchant, what, 14— u. if before the conqueſt, 16— 
granted by John, and often by Hen. III. 17—conſequences 
of, 17. | 


I. 


Tadorſement of writ and precept. See Precept, Writ. 


Inhabitants, See Burgage Tenure—Charters of different de- 
ſcriptions, 187 —9f part of a borough vote, 187. 

Tatereft of voters in their tenements. Sec Burgage Tenants, 
Freeholders. 


Murg of the writ, See Writ. 


K. 
King, the. See Boroughs. 
Knights. See Writ, 


L. 


Landlord and tenant vote for the ſame tenement at Corf 
Caſtle, 404. 

Laft Determination, return made againſt a laſt determina- 
tion on the right of voting, a falſe return by 7 and 8 
W. III. 189—vut the Houtc not bound, 189--the Houle 
reſpected its own deciſions before that act, 198—laſt determi- 
nation made final to all intents by 2 Geo. II. 190. —hiſtory 
of that act, 191—ſtanding order to reſtrain counſel from 
offering evidence againſt, 192—read in committees, 193 
but ſometimes diſpenſed with, 193—determinations of 
the Houſe made fnce the 2 Geo. II. final, 194—before 
then explained, 222—but of the committee of privileges 
not final, 199—but trial of elections given to ſelect com- 
mittees by 10 Geo. III. 198 — their deciſions not final 
till 28 Geo. III. 373 their deciſions might be explained 
by evidence, 368, zy hob conſtrued, 373 final only 

2tween the parties, not on the right, 197, 199 their ſpe- 
cial reſolutious not binding, but might be reported to the 
Houle, 196. 


Laſt Determination on boundaries, 201 on the right of per- 


ucular diſtricts, 203. 
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Laft Determination, form of, no particular form neceſſary, 204 
—affirmative, 204—negatve, 205—exclulive, 205 proper 


form of, 205——form as directed by 28 Geo. III. 206.— 


explanatory clauſes added to, 208—whether a particular 
entry amounts to a laſt determination, 20g—whether cer- 
tain proceedings amount to one, 21 3-—as where the Houſe 
has diſagreed with the committee, 213 —or has agreed to 
the concluſion, and not the particular propoſition, 217. 


Laſ Determination conſtrued by agreement of counſel, 221 
—refolutions made before 2 Geo. II. explained, 222—qu. 
if ſuch explanatory reſolution a laſt determination, 223 
Vaſt determinations explained by evidence, 225, 415— 
may not be explained, 244—force of explanatory refolu- 


tions by 2 Geo. II. 254—by 28 Geo. III. 255. 


Laſt Determination on right of returning officers final by 
28 Geo. III. 65. 


Leaſcholders, number of boroughs where they vote, 411—de- 
terminable on lives, or for years only, 412—ſplitting 
act the only ſtatutory check on fraudulent votes, 412 
collateral qual:fications ſometimes required, 412. 


M. 
Mortgage, See Burgage Tenants, Freeholders. 


N. 


Notice of Election. See Neturning Officer. 


Netice of Election not fixed by the common law, 138—either 
in form or time, 5o—but returning officer to give con- 
venient time and {ufficient warning at his peril, 138—and 
the uſage of the borough to be attended to, 50—mult be 
given of the place of election, 164—where no known 
officer, any elector might give notice, 49—notice by 7 and 
8 W. III. 155 Von a Sunday, good, 155—at what hour, 156 
for what day fixed by 33 Geo. III. 157—t00 ſhort, 158. 
too long, 160—improper notice avoids the election, 155, &c. 
—quſt be at the uſual place, 160—how given in cities 
and towns being counties, 135—in Wales, 160, 161— 
for New Shoreham, 163—for Cricklade, 163. 


G 8 2 Oaths., 
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O. 


Oaths. Freeholder's oath in cities and towns being counties, 
394—at Cricklade, 370—at Shoreham, 381, FT 


Occafional witers, See Burgage Tenure, Covin, 


P. 


Precepts introduced, 114—made neceſſary by ſtatute, 120— 
in general ule after the reformation, 122—form of, 
in-1 Ed. III. 117—in 25 Hen. VI. 121—the modern 
form, 123—a ſecond precept may go where a miſtake 
in the firſt, 66—precept ſhould be directed, 124— if 
directed to others beſides the proper officer, good, 126— 
as to bailiff and burgeſſes, inſtead of burgeſſes only, 49— 
made out to bailiffs may be executed by /5-bailiffs, by 
cuſtom, 57—precept mutt be made out and delivered 


within three days after receipt of the writ, 127, 128— / 


without fee, 128—receipt mutt be indorſed thereon, 137 — 
for elections in the cinque ports mult be delivered in fix 
days, 12g—under ſheriff puniſhed for not delivering the 
precept to the proper returning officer, 690 if head cor- 
porate oficer be loſt, the precept goes to the next cor- 
porator, 82 —the return ſnould be made by him to whom 
the precept is delivered, bb—but the returning oflicer may 
proceed to election where precept delivered to another, 
130 - pre cept delivered to ſub-bailiffs, qu. if it can be exe- 
cuted by their ſucceflors, 0 -here the ſheriff dies after 
precept delivered, return mult be ſent to the new ſheriff, 
167. | 
Preparations for the election, 164—places for adminiſtering 
oaths to be erected at expence of candidates, 165 — par- 
tiality of returning olticer puniſhed, 166—at Coventry, 
|] 
Preſcription. See Boron gb. 

Preſecri; tive rigut of voting, what, 185. 


R. 


Repreſentation, See Antient Demęſu—hiſtory of, az —im- 
perlect Nate of in 22 Edw. I. 113—and in the reign of 
Edu. III. 113, note. 
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 Refidents. See Freeholders, Eleckors—origin of their right to 


vote, 172. | 


Returns, See Precept, Returning Officers —where complicated 


the merits of the electors uſually determined firſt, 72. 


Returning Officers. See Notice of Election. 


Returning Officers at the common law, 54—inferior of- 
ficers uſually return in ancient demeſne borough, 54 


returns have been made by lords or ladies of manors, 54 


| — bailiffs of diſtricts, 55 - ſtewards of lords, 55—bailiffs of 


lords of manors, 5b6—the lords bailiff held to be an improper 


officer, 48, 51—bailiffs of lords of boroughs, 56 - ſub- 


ailiffs, 57—conſtables, 5g—vianders, 60 — porireeves, 
60—returning officers may be charter officers, bo—one or 
more may return, 60—the Houſe formerly, and now ſelect 
committees, decide on the rights of returning officers, 65— 
deciſions concerning the right of common law officers, 65 
and corporate ofticers, 72—the preſiding officer of the 
borough generally makes the returns, 46, 81, 82—bat the 
common law officers are uſually . ſuperſeded by the pre- 
ſiding corporate ones, 82, 384—4u. whether the mayor pre- 
ſides where the right to be repreſented 1s giyen by ſtatute, 
and by whom the return. is to be made not mentioned, 52 
the return muſt be ſigned by the proper returning of- 
ficer, -130— perſon uſurping office of returning officer 
puniſhable, 60, 68—but an election where there is a re- 
turning officer, de facto, is good, 61 —as corporators not 
qualified by oath, &c. 62 —or minors, 64—where no other 
perſon had given notice of the election, or proteſted againſt 
the proceedings, 74—a returning officer need not be an 
elector, 80—where no known returning officer, any elector 
may give notice of elections, 49—and. the electors return, 
48—no annual officer who preſides at elections can be 
re- elected, 85—2ndeavouring to corrupt a returning officer 
puniſhed, 84—where returning officer dies after notice of 
election, 167. | 


Right of woting. See Burgage Tenants, Common Law Right, 


Leajeholders, &c.—The king may grant it to inhabitants 
not incorporated, 20—may be veſted in more than one 
deſcription of perſons in the ſame borough, 186—in the 
houſe keepers of one diſtrict, who are pariſhioners of 
another, 185—may be conditional, 291, 
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Scot and lot paying, means paying to the poors rates, and 
why, 184. 25 


Sheriff, See Boroughs Precept. 
Shoreham, New. See Freeholders, Notice of Election. 


Shoreham, New, at the chriſtian ſociety, ſold ſeats in parlia- 


ment, 379. 
Socage, See Burgage Tenants. 
Splitting of votes. See Burgage Tenants, Copyholders. 


Splitting of votes puniſhable at common law, 416—copy of 
curious information filed for, 416. 


Standing Order, See Laſt Delermi nation. 


T. 


Tallage. See Ancient Demęſnes, Boroughs, 
Tallaging, mode of, 30. | 

Taxes, See Freebolders. 

Tenure, See Boroughs, Burgage Tenure. 


7. * . See Burgage Tenants, Copyhalders, Freeholders, Leaſes 
holders. 


V. 


Fill, borough and city anciently the ſame, 37. 
Villeins, See Burgage Tenants, Copybolders. 
Univerſities. See Boroughs. - 

Vote, a, conveyed as appurtenant to a burgage, 269. 


W. 
Wales. See Notice of Election. 


Writs. See Boroughs. — Firſt writ extant, ſummoning _ 


knights, 33 — ſummoning citizens and burgefies, 33— 
ſeparate writs ſent to each borough, 109—earliekt writs 
extant, as connected with modern repreſentation of 
boroughs, are in 49 Hen. III. 109—but that not to a 
regular parliament, 109 — modern writs how directed, 
7—by whom iflued, 87—by whom conveyed, 87—to 
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whom delivered, 88—delivery of writ formerly left 
to the clerk of the crown, 88—orders concerning its de- 
livery, 90, 91, g2—delivery of the writ now left to the 
meſſenger attending the great ſeal, 92—writ muſt not be 
conveyed by a candidate, 94—or-delivered to one, 94— 
muſt be delivered to the proper officer, 95—muſt not be 
delayed, 97 bills to prevent delays brought in but not 
paſied, 98, 101—may be detained by order of the Houſe, 
105—may be ſuperſeded, 106—new writ iſſued where old 
one detained, 89, 91 receipt of writ for cities and towns 
being counties to be indorſed thereon, 133. 


FINIS. 


Page 15, laſt line — fore /erici, read clerici. 
— 1, line 8—for / 21. read 1. 
— 25. — 4-for Madon, read Madox. 
— 58. — 19—for I, read 1 Dec. 
— 62, — 3—after rule, inſert had. 
81, — $8—for 21, read 1- 
85, — 12, 13—for in the ninth year of the reign of Queen 
Ann, read, by the ſtatute of the ꝙ Ann, c. 20 /. 8. 
125, — Io—after Milborne Port, read, (in 1747.) 
137, — 17 —for election, read elections. 
— — 18 for i, read arc. 
— — 20 for him, read each. 
173, laſt line — for was, read were. 
206, line 19—after 5 2, inſert /. 25. 
309, — 14 for mortgagee, read mortga gor. 
378, — 16 — for 70 be in, read that, 
— — 18—for and, read are. 
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